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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC., and : Docket No. 21882 
WIEN CONSOLIDATED AIRLINES, INC. 


for Approval of an Agreement; for 
Suspension of Service and Exemption. 


JOINT APPLICATION FOR APPROVAL 
OF AN AGREEMENT AND FOR SUSPENSION 
OF SERVICE AND EXEMPTION AUTHORITY 


COMMUNICATIONS with respect to this Joint Application should be addressed to: 


J. JUDSON TAYLOR, President RAYMOND I. PETERSEN, President 
Western Air Lines, Inc. Wien Consolidated Airlines, Inc. 

6060 Avion Drive 4100 International Airport Road 

Los Angeles, California 90009 Anchorage, Alaska 99502 


GERALD P. O'GRADY SIGURD WIEN, Chairman of the Board 
ERNEST T. KAUFMANN Wien Consolidated Airlines, Inc. 
Western Air Lines, Inc. P.O. Box 3009 
6060 Avion Drive Fairbanks, Alaska 99701 
Los Angeles, California 90009 SEAMON AND SULLIVAN 
ee es 700 Woodward Building 
a eS ES Washington, D.C. 20005 
Attorneys for | 
Wien Consolidated Airlines, Inc. 


February 2, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC., and : Docket No. 21882 
WIEN CONSOLIDATED AIRLINES, INC. : CAB Agreement No. 


for Approval of an Agreement; for 
Suspension of Service and Exemption. 


JOINT APPLICATION FOR APPROVAL 
OF AN AGREEMENT AND FOR SUSPENSION 
OF SERVICE AND EXEMPTION AUTHORITY 


Now come Western Air Lines, Inc. (Western) and Wien 
Consolidated Airlines, Inc. (Wien) (hereinafter sometimes collec- 
tively referred to as "the Applicants") and jointly request approval, 
to the extent such approval is required, under Section 412 or other 
pertinent provisions of the Federal Aviation Act of 1958, as amended 
(the Act), of an Agreement which would realign air transportation 
services in a specific area of Alaska so as to provide more effective, 
efficient and convenient air transportation services over the routes 
involved and so as to improve economic conditions in air transporta- 
tion to the benefit of the respective Applicants. A copy of said 
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Agreement (hereinafter referred to as the "Services Agreement") 


is attached to this Application as Appendix A. 

The Applicants hereby request the following additional 
temporary relief, until 60 days after decision in the Alaska Service 
Investigation, Docket 20826, which is necessary to implement the 
provisions of the Services Agreement: | 

(a) Western hereby applies for authority eee to Part 
205 of the Economic Regulations to suspend service over its route 
between the terminal point Anchorage, the intermediate points 
Kenai and Homer; and (a) beyond the intermediate point Homer, the 
terminal point Kodiak, and (b) beyond the intermediate point Homer, 
the terminal point King Salmon. : 

(b) Wien hereby applies for exemption authority pursuant 
to Section 416(b) of the Act to the extent necessary to authorize it to 
engage in air transportation between Anchorage and Kodiak via Kenai 
and Homer; and between Homer and King Salmon. | 

In support of the foregoing requests for relief, the Applicants 
respectfully represent and allege as follows: 

1. Western is an air carrier of persons, property and mail 
in scheduled interstate and foreign air transportation over Routes 13, 
19, 28, 35, 52, 63, 139, 142 and 152 pursuant to certificates of 
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public convenience and necessity issued by the Board. Western's 
currently effective certificate for Route 142 authorizes it to operate, 
inter alia, between "the terminal point Anchorage, the intermediate 
points Kenai and Homer; and (a) beyond the intermediate point Homer, 
the terminal point Kodiak, and (b) beyond the intermediate point 
Homer, the terminal point King Salmon."’ Authorization to serve 
King Salmon is effective only between May 1 and September 1 of each 
year. 

2. Wien is an air carrier of persons, property and mail in 
scheduled interstate and foreign air transportation over Routes 126 
and 126F. Wien's currently effective certificate for Route 126 
authorizes it to serve, inter alia, Anchorage and King Salmon. 

3. Approval and implementation 1/ of the Services Agreement 
would permit a restructuring of Alaska air services in the area in- 
voived that would afford both Western and Wien siginficant and 
measurable economies. The carriers themselves, and correspond- 
ingly, the national air transportation system, would be materially 
strengthened. 

Each of the Alaska points involved would receive replacement 


service to its principal community or communities of interest, by a 


1/ The Applicants’ target date for implementation of the Services 


Agreement is May 1, 1970. 
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local service air carrier based in Alaska, which would equal or 
exceed the level of service which would otherwise be available. 
Additionally, since responsibility for service to these Alaska 
communities would rest with a carrier whose capabilities more 
closely accord with that responsibility, the stability and improve- 
ment of air services to those communities over the long term would 
rest on a firmer foundation. | 

4. The Services Agreement contemplates that: 

(a) Western will apply to the Board for authority, pendente 
lite, to suspend, and upon receipt of such authority shall suspend, all 
of its existing services at the points and on the route segment described 
in the second sentence of paragraph 1 hereof. : 

(b) Wien will seek subsidy-ineligible exemption authority, 
pendente lite, to provide, and upon receipt of such authority, shall 
provide, replacement service at the points and over the segment 
thus suspended, i. e@., between Anchorage and Kodiak via Kenai and 
Homer, and between Homer and King Salmon. y/ : 

(c) Western will seek an appropriate amendment to its 
certificate authority to reflect deletion of its authority to provide 


the services described in (a) above, during the course of the pending 


1/ The Services Agreement also contains detailed protective provisions 
for employees of Western who would be affected. 


Sex 


Alaska Service Investiga tion, Docket 20826. 


(d) Wien will prosecute in said Alaska Service Investi- 
gation, its application for amendment to its certificate authority 
to reflect addition of the authorization to provide services at the 
Alaska points deleted from Western's certificate, including the 
points at which Western is, or seeks authorization to be, suspended, 
as above set forth. 

5. The Services Agreement further provides that all of the 
service obligations set forth are reciprocally contingent, i.e., 
Western's undertaking to suspend and delete services as described, 
and Wien's to assume responsibility for replacement services depend 
upon the Board's granting all of the exemption and suspension 
authorizations, and, ultimately, all of the certificate amendments 


described. 1/ In short, the Services Agreement represents a total 


package upon which the parties are willing to go forward, providing 


all of the authorizations requested are concurrently granted. 


6. The realignment of service responsibilities contemplated 
by the Services Agreement would afford substantial and important 
benefits for both Western and Wien. Western would be relieved of 
responsibility for service in markets essentially recional in character. 
1/ It is contemplated that the temporary authorizations (for exemption 

and suspension authority) will be concurrently granted, and that the 


certificate amendments finally embodying the realignment of ser- 
vice responsibilities will likewise be concurrent. 
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Western's obligation to serve these markets meqeeres it to retain 
in service two Electra aircraft, which are not usable elsewhere 
on the Western system and which must be based at Anchorage for 
the sole purpose of providing this service. Wien, which possesses 
a fleet of 3 B-737 (with a 4th on order) and 5 F-27 aircraft, based 
at Anchorage and Fairbanks, could provide all the service required 
on a more economical and efficient basis. These benefits are 
discussed in more detail below: 

(a) Western would be relieved of responsibility of 
serving local Alaskan markets which will not support, on a regular 
basis, the trunkline services to which by far the greater part of 
Western's responsibilites and resources are directed. Moreover, 
implementation of the Services Agreement would permit the phasing- 
out of Western's last remaining Electra aircraft, the benefits of 
which to Western, in terms of efficiencies, would be substantial. 
Additionally, Western's management would be enabled to devote its 
undivided energies and attention to its increasing responsibilities in 
the longer-haul, competitive markets on its system. 

Western has analyzed its recent revenue and cost experience 
in the markets in which it seeks to suspend services. That analysis, 
which is set forth in detail in Exhibit A attached hereto, indicates 


that Western's Electra operations in the Anchorage-Kodiak and 
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Anchorage-King Salmon markets during the twelve months ended 
November 30, 1969 have been conducted at a minimum loss of 

$2, 631, 641 (before reflecting the cost of capital), a loss which 
Western would avoid if the Services Agreement were implemented. 
In fact, operations in these markets failed to cover direct operat- 
ing expenses by $627,000. Accordingly, the elimination of Electra 
service would produce out-of-pocket savings of at least that amount 
annually. Even with the recent fare increases, future earnings 
prospects show no possibility of significant improvement (see 
Exhibit B attached hereto). 

In addition to these benefits, Western will achieve other 
efficiencies and economies, which, while they are readily identi- 
fiable (e.g., elimination of dual maintenance and training cycles, 
elimination of storage costs for Electra parts, etc.), are not 


susceptible of precise measurement. 


(b) Wien would be benefited by approximately $447, 000 


during 1970 from implementation of the Services Agreement. The 
benefits to Wien, which are set forth in detail in Exhibit C hereto, 
arise from two favorable changes in its operations: 

(i) it will carry some 146, 000 additional passengers 
and realize increased revenues of nearly $2.9 million from its 
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operations over the Anchorage-Kodiak route Segment! based upon 
Western's experience during the year ended November 30, 1969. 
On this conservative basis, Wien forecasts an operating profit of 
approximately $389, 000 in the initial year of Soeraton over this 
segment; and 

(ii) it will realize additional soe of $168, 211 
on its Anchorage-King Salmon service with no appreciable increase 
in expense. y/ Wien would increase utilization of its B-737 and 
F-27 aircraft with which it intends initially to provide all of the 
replacement services. 

Finally, Wien presently serves two of the five stations in- 
volved, and will be required to open only three new stations. The 
arrangements by which Wien will obtain ground property and leases 
at Kodiak, Kenai, and Homer mean that no substantial investment 
will be required. 

(c) The Alaska communities will benefit from the high 
level of services to major communities which implementation of this 
Services Agreement would produce. The replacement services pro- 
vided for by the Services Agreement have been carefully fitted to 


satisfy every significant service need of the communities involved. 


1/ Since the basic data relied upon was actual experience for the year 
ended November 1969, revenues are understated due to the fact 
that Western experienced a work stoppage during this period; and 
after such work stoppage, did not resume its seasonal service to 
King Salmon. 
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Exhibit D hereto contains a detailed comparison of the services 
which Western would offer if it is not authorized to suspend 
services with the services that Wien has proposed. In virtually 
every instance, the replacement service will be equal to, if not 
better, than Western would provide. 

Moreover, the communities will benefit from having their 
air service placed on a more economic basis. By having service 
responsibilities in the markets of varying size and strength in 
Alaska more precisely fitted to the capabilities of the carriers with 
which they lie, and more soundly based economically, it is reasonable 
and realistic to anticipate improvements in service in the future. 
For example, the institution of jet service to Kenai, Homer and Kodiak 
would provide substantial benefits to the public; and the provision 
of such service by a locally-based carrier, which will be able to gear 
its service to the requirements of the public for both local and 
connecting services at Anchorage is in the public interest. 

7. Approval and implementation of the Services Agreement 
will simultaneously improve the nation's route structure and strengthen 


two carriers; and will have no diversionary or other adverse effect on 


any other carrier. It comports with the Board's consistently-followed 


policy of allowing a local service carrier to provide a service in 
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substitution for that previously rendered by a trunk-line when, 
as here, it could be accomplished without subsidy DaEDOrE and 
offered the opportunity for improved service to the public. See, 
for example, the following cases: : 


Allentown-Bethlehem-Easton, Order E-25098, May 3, 1967; 


Houston-New Orleans Local Service Investigation, Order E-23296, 
February 28, 1966; United Air Lines, Inc., Deletion of Route 34 
Points, Order E-23295, February 28, 1966; New Eng land Regional 
Airport Investigation, Order E-20901, June 5, 1964; Panama City- 
Memphis, Order F-20751, April 28, 1964; Reopened Kansas- 
Oklahoma Local Service Area Investigation, Order E- 18123, March 


19, 1962; Northeast-Mohawk Agreement, Order 69-12-73, December 


16, 1969. 


8. Western also believes that its proposed actions are con- 
sistent with the opinion in the Pacific Northwest-Alaska Air Service 
Case, Order E-21955, March 26, 1965, wherein the Board found 
that the economics of Pacific Northern Airlines’ opertions would be 
enhanced by elimination of Seattle-Kodiak nonstop service and by 
substitution of more economical and efficient aircraft for the then 
Constellation, now Electra, aircraft on the short-hop segments west 
of Anchorage (see Exhibit E for pertinent excerpts from that decision). 
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Western has already eliminated Seattle-Kodiak nonstop service 
effective January 31, 1970 and by this filing is attempting to effect 
a substitution of more economical aircraft for its Electras on 
routes west of Anchorage, which would be provided by Wien. The 


program being followed by Western will additionally benefit an 


intra-Alaska carrier to the same extent as it will benefit Western 
and will tailor the service responsibilities in the markets involved 
more closely to the unique capabilities of the carrier with which 
they lie. 

9. Western's past efforts to stimulate traffic by upgrading 
its service from piston-engine Constellations to turbo-prop Electras 
converted to combination passenger-cargo configuration have not 
met with success. Operations with the Electras have produced sub- 
stantial losses since the service was inaugurated on November 1, 1968, 
as shown in Exhibit A. In Western's opinion there is no likelihood 
of any significant improvement in operating results if Electra 
operations were to continue, or if Western were to substitute other 
Alaska-based aircraft to provide the service. 

The balance of the data required by Part 205.3 of the Board's 
Economic Regulations in support of an application for authority to 
suspend service is included in Exhibits A, F, and G attached hereto. 
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10. The approval of the Services Agreement and the grant 
of temporary suspension and exemption authority, pendente lite, 
will in no way prejudice the Board's freedom of action in the Alaska 
Service Investigation. The Board's decision on permanent authority 
will be based on the evidentiary record developed in the latter pro- 
ceeding. The development of a sound record in that proceeding will 
be assisted by the temporary experimental authorizations here in- 
volved. Grant of the interim relief will not preclude the termination 
of the services herein proposed and award of authority to another 
air carrier applicant, if, on the basis of the evidentiary record, the 
Board should find such other action in the public interest. Indeed, 
the Services Agreement itself provides for eat steps to be 
taken in case of such an eventuality. (See Northeast-Mohawk, Order 
69-12-73.) 

11. The grant of the exemption authority requested herein 
to Wien will not only result in improved service to the traveling 
public by reason of the introduction of first jet service to Kenai, 
Homer and Kodiak, but will also effectively link these important 
Alaska traffic points with the basic intra-Alaska air transportation 
system affording single-carrier service between Kodiak, Kenai and 


Homer, on the one hand, and more than 130 other points in Alaska, 


-14- 


including the entire Bristol Bay and Kuskokwim areas, Nome/ 
Kotzebue, Fairbanks, Point Barrow, and the so-called North 
Slope of Alaska. In the latter regard, it must be noted that the 
most important activity in the Kenai peninsula is the oil industry 
and that Wien is the only air carrier providing scheduled service 
to the North Slope, the scene of the recent massive oil development. 
Coordinated single-carrier service by Wien will thus provide 
vastly improved service to one of the facets of the Alaska economy 
which is currently playing the most important part in the develop- 
ment of the State of Alaska. 

12. The factors set forth above establish that the grant of 


exemption, pendente lite, to Wien is in the public interest and that 


the enforcement of Section 401 and other pertinent provisions of the 
Act insofar as they would prevent Wien from providing the substitute 
services described herein would be an undue burden on Wien by 
reason of the limited extent of and unusual circumstances affecting 

its operations. The relief requested is temporary and limited in 
scope, both in terms of geographical area and duration. Wien's over- 
all operations are limited and under the conditions here involved, 
affected by unusual circumstances. Wien would otherwise be deprived 
of revenues, denied increased operational flexibility and subject to 
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continuing uneconomic competition between Anchorage and King 
Salmon. 


The time and expense of a certification proceeding would be 


disproportionate to the size of the interim operations, unduly 
burdensome on the carrier and not in the public interest, especially 
since these same matters will be fully explored in the Alaska Service 
Investigation. To require a certification proceeding would have the 
practical effect of precluding the arrangement and would frustrate 
the objectives of the Services Agreement. 

13. The Applicants request an early determination on this 
matter by the Board. Each of the Applicants is eager to implement 
the provisions of the Services Agreement for the 1970 summer 
season; but planning requirements for each carrier are such that 
decisions must be made substantially in advance of the actual imple- 
mentation of the Services Agreement. The unusual circumstances 
presented here -- an opportunity to realign Alaska service respon- 
sibilities in a manner which will significantly benefit two carriers 
serving the area -- warrant, it is submitted, the use of expeditious 
summary procedures herein. 

WHEREFORE, Western Air Lines, Inc. and Wien Consolidated 
Airlines, Inc. respectfully pray that the Honorable Civil Aeronautics 
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Board will approve the Agreement attached hereto as Appendix A; 
will authorize Western to suspend service over its route between 

the terminal point Anchorage, the intermediate points Kenai and 
Homer and (a) beyond the intermediate point Homer, the terminal 
point Kodiak and (b) the intermediate point Homer and terminal point 
King Salmon; and will grant Wien exemption authority pursuant to 
Section 416(b) of the Act to the extent necessary to authorize it to 
engage in air transportation of persons, property and mail between 
Anchorage and Kodiak via Kenai and Homer, and between Homer and 
King Salmon until sixty days after decision in the Alaska Service 
Investigation, Docket 20826; and for such other and further relief 
consistent with the premises herein as to this Honorable Board may 


seem fitting and proper. 
Respectfully submitted, 


WESTERN AIR LINES, INC. 


/s/ Gerald P. O'Grady 
Gerald P. O'Grady 


WIEN CONSOLIDATED AIRLINES, INC. 


/s/ S.B. Fitzhugh 


S.B. Fitzhugh 
Vice President- Finance 


February 2, 1970 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this 2nd day of February, 1970, 


served the foregoing Application by mailing copies thereof, postage 
prepaid and properly addressed, to the Governor of the State of 

Alaska, the Chairman of the Alaska Transportation Commission, 

the Mayors of Kenai, Homer and Kodiak, the Director, Division of 
Aviation, Department of Public Works, State of Alaska, the Airport 
Manager at Kenai, the Commander of the Kodiak Naval Air Station, 

and Counsel of Record for all parties to the Alaska Service Investigation, 
Docket 20826, including the Postmaster General. | 


/s/ Nel H. Mursick | 
Nell H. Mursick > 


AGREEMENT 


THIS AGREEMENT made and entered into as of the 2nd 
day of February 1970, by and between WESTERN AIR LINES, 
INC., a Delaware Corporation, (hereinafter referred to as 
Western”) and WIEN CONSOLIDATED AIRLINES, INC., an 
Alaska Corporation, (hereinafter referred to as Wien"). 

WHEREAS, Western is the holder of a certificate of public 
convenience and necessity issued by the Civil Aeronautics Board 
(hereinafter referred to as the "Board") pursuant to the Federal 
Aviation Act of 1958, as amended (hereinafter referred to as the 
"Act"), authorizing air transportation of persons, property and 
mail over a route known as Route 142, including a segment between 
the terminal point Anchorage, the intermediate points Kenai and 
Homer and (a) beyond the intermediate point Homer, the terminal 


point Kodiak and (b) beyond the intermediate point Homer, the termi- 


nal point King Salmon. The authorization to serve King Salmon is 

effective only between May 1 and September 30 of each year. 
WHEREAS, Wien is the holder of a certificate of public con- 

venience and necessity issued by the Board pursuant to the Act 
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authorizing air transportation of persons, property and mail 
over a route known as Route 126 serving points within the State 
of Alaska, including a segment between Anchorage and King 
Salmon via intermediate points on a year-around basis. 

WHEREAS, the parties hereto believe and represent that 
it would be consistent with the public interest and in furtherance 
of the development of a sound national air transportation system 
if certain route authorizations were modified upon the terms and 
conditions described in that the proposed modifications would re- 
sult in more effective, efficient and convenient air transportation 
services within, and to and from, Alaskan points, will foster 
sound economic conditions in such air transportation, and will 
further improve relations between and coordinate transportation 
by air carriers serving the State of Alaska. | 

NOW, THEREFORE, for and in consideration of the mutual 
agreements herein contained and for other good and valuable con- 
siderations, Western and Wien do hereby mutually agree as follows: 

1. Western shall apply to the Board for authority to sus- 
pend service on the segment of its Route 142 extending from the 
terminal point Anchorage to the terminal points Kodiak and King 


Salmon via the intermediate points Kenai and Homer pending final 
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decision by the Board in the Alaska Service Investigation, Docket 
20826. 

2. Wien shall apply to the Board for an exemption pursuant 
to Section 416(b) of the Act authorizing it to provide service on a 
non-subsidy basis between the terminal point Anchorage and the 
terminal point Kodiak via the intermediate points Kenai and Homer 


and between Homer and King Salmon pending final decision by the 


Board in the Alaska Service Investigation, Docket 20826. Upon the 
effectiveness of such exemption, Wien shall immediately commence 
and thereafter render regular service between each of such pairs 
of points. 

3. In the pending Alaska Service Investigation, Docket 20826, 
which involves issues regarding the alteration, amendment or modi- 
fication of Western's certificate for Route 142 and of Wien's certifi- 
cate for Route 126, Western will advocate the termination of its 
authority to engage in air transportation between Anchorage and 
Kodiak and King Salmon via Kenai and Homer, premised on replace- 
ment by Wien,| and Wien will prosecute its application in Docket 20936 
for authority to engage in air transportation of persons, property and 
mail between Anchorage and Kodiak via Kenai and Homer and between 
Homer and King Salmon. 
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4. It is expressly agreed that the suspension of Western's 
route authorization described in paragraph 1 hereof and the 
commencement of Wien's authority and obligations described in 
paragraph 2 hereof shall be concurrent and that each shall be con- 
tingent upon the approval by the Board of the other. _ 

5. It is expressly agreed that, unless the Western certi- 


ficate amendment and the Wien certificate amendment described in 


paragraph 3 hereof shall become effective concurrently with each 


other, this Agreement shall terminate. 

6. Wien agrees that it will purchase from Western at 
Western's net book value such of Western's ground property and 
equipment located at the Kenai, Kodiak, Homer and King Salmon 
stations as Western may wish to dispose of, subject to the obliga- 
tion of Western to repurchase the same at Wien's net book value 
if this Agreement shall be terminated in accordance with paragraph 
5 hereinabove. Wien agrees that it will accept from Western 
assignments or subleases of Western's interests in terminal 
facilities at Kenai, Homer, Kodiak and King Salmon on the same 
terms and conditions as apply to Western, subject to the right of 
Wien to rescind such assignments or subleases in the event of 


termination of this Agreement pursuant to paragraph 5 hereinabove. 
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(Attachment A contains description of such leases). 

7. Wien shall offer employment to all of the persons presently 
employed by Western at the Western stations set forth below, and 
to other persons employed by Western who are displaced by the 
exercise of seniority rights of any such persons; provided, however, 
that Wien shall not be required hereunder to employ more than an 
aggregate of 37 Western employees or to employ any of the foregoing 
persons who fails to accept such offer of Wien employment within 
seven days after his receipt of such offer in writing. Such employ- 
ment by Wien will be for service in positions comparable to those 
now held by the above Western employees, with compensation not 
less than that now received by them and with seniority privileges as 
if their employment with Wien commenced with their original em- 
ployment with Western: 


Western Station Number of Persons 


Presently Employed 


Kenai 12 
Homer 7 
Kodiak 18 
Western shall be responsible for such moving expenses of 


any displaced Western employee who is employed by Wien pursuant to 
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the foregoing requirements as are equivalent to the ot 
Western would pay, in accordance with its customary policies 
and practices for transfers at Company request, for the transfer 
of such employee from his place of employment by Western to 
the Western station hereinbefore set forth where the vacancy is 
created; and Wien shall be responsible for the balanee, if any, 
of any moving expenses, in accordance with its customary policies 
and practices for transfers at Company request, of such employee 
from his place of employment by Western to the location of his 
new employment by Wien. | 

All Western employees who shall be emntoyed by Wien 
pursuant to the foregoing requirements shall have the oppertunity 
to become members of the Wien retirement plans applicable to 
their respective job classifications, and their prior employment 
with Western shall be considered to be employment with Wien for 
the purpose of satisfying any service eligibility requirements under 
the Wien retirement plans. Each Western employee who shall be 
so employed by Wien shall retain such rights as he may have under 
the applicable Western retirement plan at the time of termination 
of his Western employment; provided, however, that if any such 


Western employee shall not have attained a vested right under an 
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applicable Western retirement plan at the time of termination 
of his Western employment, Western shall treat such employee 
as inactive and shall consider his employment with Wien to be 
employment with Western for purposes of satisfying vesting 
requirements under the applicable Western retirement plan. 
8. Neither of the parties hereto shall be, or hold itself 
out as, the agent, representative or subcontractor of the other in 
furnishing any of the air transportation described in this Agreement. 
9. This Agreement shall become effective immediately; 
provided, however, that if this Agreement shall be disapproved by 
the Board, it shall thereby terminate. If the Suspension and exemp- 
tion authority described in paragraphs 1 and 2 hereof shall not be 
approved by the Board by May 1, 1970, this Agreement may be 
terminated by either party; or if any such application for suspension 
or exemption authority or the certificate amendments described 
in paragraph 3 hereof shall be denied, or shall be approved by the 
Board subject to any term or condition which, in the opinion of the 


party affected thereby, shall materially and adversely affect the 


interest of such party, this Agreement may thereupon be terminated 
at the election of such party. 
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WITNESS the execution hereof as of the day and year first 


above written. 


WESTERN AIR LINES, INC. 


By /s/ Gerald P. O'Grady 


Vice President 


WIEN CONSOLIDATED AIRLINES, INC. 


By /s/ S.B. Fitzhugh 
Vice President- Finance 


LONG TERM LEASE COMMITMENTS 


Monthly Description and 
Location Lessor Term Rental Use of Premises Remarks 


Kodiak, Alaska First Stock Co., Aug. 1, 1966 $ 3,035.00 Terminal Building Sublease of terminal space. 
Inc, (Sublessor) Mar, 31, 1986 


Kodiak, Alaska United States of July 1, 1969 Permit with U.S, Navy covering use of US 
America (Navy) June 30, 1970 Station and landing fees. 


Kenai, Alaska City of Kenai Oct, 15, 1966  $12,628/yr.* Terminal Building 150 sq. ft. ctr. space at 51¢/sq. ft. /mo. ; 
Oct. 15, 1986 857 sq.ft. operations space at 48¢/sq. ft. /m¢ 

1455 sq.ft. bag. & cargo space at 40¢/sq. 
ft. /mo. 
*Payable yearly in advance of 1st day of 
each year of term. Subject to renegotia- 
tion at 5-yr. intervals from Ist day of July 
preceding the eff. date of lease. 
Average - 43¢/sq. ft. /mo. 


Kenai, Alaska City of Kenai Jan, 15, 1969 $ 125.28 Terminal Building 261 sq.ft. of airport office space at 48¢/ 
Oct, 15, 1986 sq. ft. /mo. ey 
Homer, Alaska The LathropCo. Jan, 1, 1960 $ 376.36 Terminal Building Lease of terminal facilities. 
Dec.31, 1974 
Option - 1 term, 
5 years. 


The Lathrop Co. Jan, 1, 1960 $ 622,18 Terminal Building Lease of terminal facilities. 
Dec, 31, 1974 
Option - 1 term, 
5 years, 
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WESTERN AIR LINES, INC. 


OPERATING RESULTS - PASSENGER ELECTRA | 
IN THE ANCHORAGE-KODIAK AND | 
ANCHORAGE-KING SALMON MARKETS 


12 Months Ended November 30, 1969 


Operating Revenues 


Passenger $1, 740, 183 
Mail 415, 015 
Other 101, 769 


Total : $2, 256, 967 


Direct es 


Direct Aircraft Operating Expenses 
Flying tions 


Crew ) $ 518,726 
Fuel and Oil = 394, 954 
Hull Insurance~ / 11, 127 
Depreciation - F/E— 303, 975 


Total $1, 228, 782 


Maintenance - F/E 5/ 457, 095 


Total Direct A/C | 
Op. Expenses $1, 685, 877 


Notes on Page Sand 4 
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WESTERN AIR LINES, INC. 


OPERATING RESULTS - PASSENGER ELECTRA 
IN THE ANCHORAGE-KODIAK AND 
ANCHORAGE-KING SALMON MARKETS 


12 Months Ended November 30, 1969 


$ 161,073 
446, 839 
52, 148 


365, 495 


72,001 


$1, 097, 556 


Passenger Service Expense 


Stewardess Salaries : 

& Expense 8/ 9, $ 54,932 
Passenger Food — 31, 189 
Passenger Liability 

Insurance 10/ 11/ 7,715 
Passenger Supplied — 6,730 


Total 


Direct Expenses to be Saved 
If Service Is Eliminated $2, 883, 999 


Margin Over (Under) Direct 
Expenses Saved ($ 627,032) 


Notes on Page 3and 4 


Exhibit A 
Page 3 of 7 


WESTERN AIR LINES, INC. 
———— tw, INU. 


OPERATING RESULTS - PASSENGER ELECTRA 
IN THE ANCHORAGE-KODIAK AND 
ANCHORAGE-KING SALMON MARKETS 


12 Months Ended November 30, 1969 


Indirect Expenses to be 


Eliminated 


Station Expenses- 

Anchorage 12/ $1, 749, 186 
General and Admin 

istrative 13/ 255, 423 


Total Other Expenses 
Total All Expenses to be 


Saved if Service is Deleted : $4, 888, 608 
Operating Profit (Loss) ($2, 631, 641) 


Notes 
Western's Alaska Division Passenger-Electra experience for the 
period January 1 through November 30, 1969 as follows: 
1/ $162.61 per block hour (3190 block hours) 
2/ $123.81 per block hour 
3/ 55.3% of total (5767.3 block hours and $20, 122 in entire Division) 
4/ $95.29 per block hour 
5/ $143.29 per block hour 
6/ Local expenses plus allocation of regional and system 
7/ 2069 landings @ $34.80 
8/ $8.61 per stewardess hour (6380 stewardess hours) 
9/ $1.90 per 1000 RPM's (16, 415,000 RPM's) : 
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WESTERN AIR LINES, INC. 


OPERATING RESULTS - PASSENGER ELECTRA 
IN THE ANCHORAGE-KODIAK AND 
ANCHORAGE-KING SALMON MARKETS 


12 Months Ended November 30, 1969 


10/ $.47 per 1000 RPM's 
11/ $.41 per 1000 RPM's 


12/ Local expenses plus regional and system -- allocated to this 
operation based on passengers enplaned, less landing fees 


13/ 5.9% of other cash operating expenses 
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ONLINE ORIGIN-DESTINATION PASSENGERS 


Selected Alaska Markets 
12 Months Ended November 30, 1969 


Between/and i Homer Kodiak Total 


Anchorage 2! 7,990 20,831 117,217 


Kenai 


Ketchikan 

Seattle via Anchorage 2/ 6, 887 

Seattle via Kodiak 2/ 7 
95, 961 


1/ Includes Cordova and Yakutat 
2/ Includes beyond ‘Seattle 


SOURCE: Western Airlines’ Company Records 


WESTERN AIR LINES, INC. 


OPERATING REVENUES EARNED ON THE 
ANCHORAGE-KODIAK AND 
ANCHORAGE-KING SALMON ROUTES 


12 Months Ended November 30, 1969 


Anchorage- Anchorage- 
Kodiak King Salmon Total 
$1, 609, 587 $130, 596 $1, 740, 183 
384, 891 30, 124 415,015 
88, 866 12, 903 101, 769 


$2, 083, 344 $173, 623 $2, 256, 967 


SOURCE: Western Airlines’ Company Records 
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WESTERN AIR LINES, INC. 


STATISTICAL DATA FOR THE ANCHORAGE-KODIAK 
AND ANCHORAGE-KING SALMON ROUTES | 
12 Months Ended November 30, 1969 


Anchorage- Anchorage- 
Kodiak King Salmon Total 
Passenger Revenue $1,609,587 $130,596 $1, 740, 183 
Total Revenue $2, 083, 344 $173, 623 $2, 256, 967 
Plane Miles Flown 536, 499 42,306 578, 805 
Departures Performed 6, 047 204 | 6, 251 
Block Hours Flown 2,991.0 199.0) 3, 190 
Stewardess Hours Flown 5,982.0 398.0 6, 380 
Available Seat Miles (000) 36, 482 2, 877 | 39, 359 


Revenue Passenger Miles 
(000) 15, 267 1, 148 16, 415 


Revenue Passengers 138, 453 3,979 142, 432 
Passenger Load Factor 41.8% 39.9% © 41.7% 


Overall Revenue Load 
Factor 37.8% 34.2% 37.5% 
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WESTERN AIR LINES, INC. 


FUTURE ANNUAL SAVINGS TO WESTERN IF 
SERVICE IS SUSPENDED AT KODIAK, HOMER, 
KENAI AND KING SALMON 


(Based on Traffic Carried and Expenses Incurred in 1969) 


Revenue Loss: 


Passenger 1 $2, 606, 917 
Other 2/ 516, 784 


Total $3, 123, 701 


Expense Savings: 
Direct Aircraft Operating Expenses 2/ $1, 685, 877 
Station Expenses 2 1, 097, 556 
Passenger Service Expenses 3/ 100, 566 

SubTotal $2, 883, 999 

4 


Other — 2, 004, 609 


Total $4, 888, 608 


Annual Savings $1, 764, 907 


1/ Per Page 2 and 3. 

2/ Assumes same revenues as experienced in 1969-Exhibit A, page 6. 
3/ Exhibit A, page 1 and 2 with no provision for inflationary increases. 
4/ Exhibit A, page 3 with no provision for inflationary increases. 


WESTERN AIR LINES, INC. 


COMPARISON OF PASSENGER REVENUE AT | 
FARES BEFORE AND AFTER JANUARY 1, 1970 


Assumes All Seattle Traffic Moves Via Anchorage 


2/ 
Market No.of 4 _Psgr. Revenue 2/ | 


Psgrs.— — Before After 


86,459 $ 521,348 $1, 041, 831 
364 3, 134 
1, 840 44, 362 
368 2,219 
36 217 
6, 894 41,571 


eI 1 


7, 990 116, 974 
3, 350 52, 629 
84 1, 230 
25 366 
1,730 25,327 


—156, 556 


20, 831 
614 
73 

15, 126 455, 898 


T, 104, 450 
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WESTERN AIRLINES, INC. 


COMPARISON OF PASSENGER REVENUE AT 
FARES BEFORE AND AFTER JANUARY 1, 1970 


Assumes All Seattle Traffic Moves Via Anchorage 


Market No.of 1/ Psgr. Revenue 2/ 
O&D Psgrs.— Before After 


King Salmon- 

-Anchorage 3/ 1,937 $ 61,752 $ 61,752 
-Kenai 8 232 
-Homer 3,014 
-Kodiak 2, 192 
-Juneau 2,200 
-Seattle 4/ 1, 752 > 55, 854 

123, 772 125, 244 


Total 149,763 $2,037,599 $2, 606, 917 


1/ 12 months ended November 30, 1969 

2/ West of Anchorage 

3/ Includes CDV and YAK 

4/ Assumes all traffic moved via Anchorage and includes beyond SEA 


WESTERN AIR LINES, INC. 


ESTIMATED FINANCIAL RESULTS OF WIEN'S 
OPERATIONS OVER THE ANCHORAGE-KENAI-HOMER- 


KODIAK AND ANCHORAGE-KING SALMON 
SEGMENTS IN LIEU OF WESTERN AIR LINES 


The revenues used in this exhibit are based upon the on-segment 
revenues at existing fares (less dilution) which would be earned by 
carrying the same volume of traffic as Western carried in the year 
ended November 30, 1969. Such revenues are depressed by the fact 
that Western had a work stoppage during the period com July 29 
through August 16, 1969. No adjustment has been made for this factor 
or the fact that subsequent to the work stoppage Western did not re- 
sume service to King Salmon. Nor has any eaceanee been made for 
growth stimulation, or for beyond segment revenues which would be 
earned by Wien. The expenses are based on the illustrative schedules 
shown in Exhibit D which provide for three daily frequencies between 
Anchorage and Kodiak compared to the two provided by Western during 
the base period. Similarly, the illustrative schedules are premised 
on three daily round-trips between Homer and Anchorage compared to 


two daily round-trips provided by Western. The illustrative schedules 
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WESTERN AIR LINES, INC. 
would provide six daily round-trips between Anchorage and Kenai 
compared to the service by Western which varied between 3-1/2 
and 7 daily round-trips during the base period. The illustrative | 
schedules would, of course, in actual experience, be adjusted for 
seasonal variations and would be tailored to meet the requirements 
of these markets, in terms of frequencies, times, and connections 


at Anchorage. 


With regard to King Salmon service, the expenses are based 
upon 5 additional nonstop jet round-trips weekly during the 13-week 
period that Western operated in 1969. This assumption is highly 


conservative for during the period of its operations in 1969 Western 


carried only 3,979 Anchorage-King Salmon passengers. Therefore, 
far less than 130 one-way trips would be necessary to accommodate 
this traffic especially since a substantial portion of the traffic could 
be accommodated on Wien's existing flights. 

Therefore, the financial projections on page 3 of this exhibit 
are exceedingly conservative and the exhibit is designed only to show 
that even in the light of the most conservative assumptions, Wien would 
earn an operating profit by replacement of Western's services. 
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WESTERN AIR LINES, INC. 


ESTIMATED FINANCIAL RESULTS OF WIEN'S | 
OPERATIONS OVER THE ANCHORAGE-KENAI-HOMER- 
KODIAK AND ANCHORAGE-KING SALMON 
SEGMENTS IN LIEU OF WESTERN 


Anchorage- King 
Kodiak Route Salmon 
Revenue 
$2, 481, 673 $125,244 $2,606,917 
384, 891 30,124 415,015 


88, 866 12,903 101, 769 
$2, 955, 430 $168,271 $3,123,701 


Direct FlyingCosts 1, 405,6902/ 77,4802/ 1,483,170 


Indirect Costs 1, 161, 100 4/ 31, 999 & 1, 193, 099 


Total $2,566,790 $109,479 $2,676,269 


Operating Profit $ 388,640 $58,792 $ 447,432 


1/ See Exhibit B, page 2 and 3. 
2/ See Exhibit A. 


3/ 663 scheduled 737 bik. hrs. @ 92% performance factor = 610 blk. hrs. 
@ $715 WCA experienced cost = $436, 150. 3194 scheduled F-27 bik. 
hrs. @ 92% performance = 2938 bik. hrs. @ $340 WCA experienced 
cost = $969, 540. 


4/ Ratio experienced cost indirect to total direct expense (including 
depreciation) of 82.6%. 
(continued on page 4) 
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WESTERN AIR LINES, INC. 


ESTIMATED FINANCIAL RESULTS OF WIEN'S 
OPERATIONS OVER THE AN CHORAGE-KENAI-HOMER- 
KODIAK AND ANCHORAGE-KING SALMON 
SEGMENTS IN LIEU OF WESTERN 


_____CSEGMENTS WN LESS 


5/ Additional cost for 5 trips per week with 737 during 13 weeks 
that Western operated in 1969 @ cost of $1, 192 per round trip 
computed @ 1.67 bik. hrs. per round trip x $715 per hour. 


6/ Computed @ 1/2 experienced indirect cost due to fact WCA 
already serves King Salmon. 


28 
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WESTERN AIR LINES, INC, 
COMPARISON OF WESTERN'S EXISTING SCHEDULES 
AND WIEN'S PROPOSED SCHEDULES 


Western's Schedules Effective February 1, 1970 
Anchorage-Kodiak 


0859 1254 


All flights operated with L-188 Electra aircraft 


29 
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WESTERN AIR LINES, INC. 


WIEN CONSOLIDATED AIRLINES, INC. 
ILLUSTRATIVE SCHEDULES 


0800 1300 1800 
0824 1324 1824 


0840 1340 1840 
0904 1404 1904 
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WESTERN AIR LINES, INC. 


WIEN CONSOLIDATED AIRLINES, INC. 
ILLUSTRATIVE SCHEDULES 


Ex. 
Sun. 
8 


Total R.T. 
Blk. Minutes 


No. Trips 
Per Year 313 


Yearly Minutes 30048 


Annual Total Minutes 
Annual Hours 
92% Performance 


F-27 Equipment | 


Ex. Ex. Ex. 
9 10 11 12 


48 48 48 


318 313 313 365 313 365 


15024 15024 15024 64240 52271 39785 


F-27 737 ‘Total 


191631 39785 231416 
3194 663 | 3857 
2938 610. 3348 
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WESTERN AIR LINES, INC. 


Excerpts from Opinion in Pacific Northwest-Alaska 


Air Service Case, Order E-21955 


-30- 

*tAlthough the route pattern we are establishing will, without 
more, substantially reduce the subsidy needs of ASA and Pacific 
Northern, the carriers themselves, particularly Pacific Northern, 
can further improve their operating results and bring about an even 
greater reduction in their subsidy requirements, not reflected in our 
forecast, by continuing to search for opportunities to maximize operat- 
ing economies. 

‘We are convinced that Pacific Northern could substantially 
increase the overall profitability of its Seattle-Anchorage services, 
and thereby reduce its subsidy needs, by eliminating its Seattle-Kodiak 
nonstop service. This service is operated with Constellation equip- 
ment three times a week in summer and twice a week in winter and 
parallels its Seattle-Anchorage service. 

"In the' year ending September 30, 1962, Pacific Northern 
had an operating profit of $272,000 for Seattle-Anchorage nonstop 
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service and an operating profit of $136,000 for Seattle-Kodiak 
nonstop service. Northwest estimates that if the Seattle-Kodiak 
nonstop were not operated, Pacific Northern would save $706, 000 
and increase the operating profit of its Seattle-Anchorage nonstop 
service to $1, 004, 000. 15/ Pacific Northern 


15/ NWA-411 


-31- 


states that little in the way of cost attributable to the nonstop Seattle- 


Kodiak operation could be saved if service would be discontinued, other 
than flying operations and maintenance expenses. However, elimina- 
tion of flying operations and maintenance expense alone would increase 
the profitability of ASA's Seattle-Anchorage nonstop service from 

$272, 000 to $728,000 under Northwest's estimate. 

"We have not made an independent estimate of the precise im- 
provement in Pacific Northern's operating profit in the Seattle- 
Anchorage market that would stem from elimination of the Seattle- 
Kodiak nonstop service, and find it unnecessary to do so. Whatever 
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WESTERN AIR LINES, INC. 
the dollar amount, it is unquestionable that such action would sub- 
stantially increase Pacific Northern's operating profit, since it 
would make available as supporting traffic for the Seattle-Anchorage 
schedules the carrier will operate in any event, over 9,000 annual 
Kodiak-Seattle passengers who would move via the Anchorage gate- 
way. 28/ 

"Pacific Northern does not deny that elimination of the 
Seattle-Kodiak nonstop would increase its operating profits, but con- 
tends that such action would be a disservice to the public. Specifi- 
cally, it states that if it were to re-route Seattle-Kodiak traffic via 
Anchorage the public "would have to pay higher fares and rates 11/ 
and would incur the 


16/ Seattle-Kodiak passengers are estimated at 9,750 passengers 
annually (BER-R-100) and beyond Kodiak at 530 (BER-R-112), a total 
of 10,280. Since Pacific Northern was carrying 92% of the Kodiak 
market prior to the introduction of its Seattle-Kodiak nonstop service 
it should retain approximately 90% of this traffic or 9, 252 passengers 
per year. 


17/ For example, the present Seattle-Kodiak passenger fare of $93.00 
on the direct service is compared with through fares via Anchorage of 
$107.00 on piston-engine equipment and $121.60 on jet equipment. 
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-32- 
added inconveniences of connecting service with the inherent 
possibility of missed connections. However, the fact is that on 
four or five days of the week, depending on the season, Seattle- 
Kodiak traffic now relies on such connecting service, and the time 
required to fly by jet to Anchorage and on by piston pene to Kodiak 
has a slight advantage in speed over Constellation nonstop service 
between Seattle and Kodiak. 18/ Furthermore, Pacific Northern's 
assumption that, if the nonstop service is eliminated, Kodiak traffic 
would have to pay the present through fares and rates via Anchorage 
overlooks the fact that it is within the preregative of the carrier to 
file lower tariffs. 

"We are also convinced that Pacific Northern's existing 
operations could be substantially improved with the use of aircraft 
more adaptable to the lightly-traveled, short-hop intra-Alaska 
segments west of Anchorage than the Constellation equipment with 


which the carrier now provides most of the service on this route. 


18/ Assuming a 30-minute connecting time at Anchorage, Northwest 
estimates that service via Anchorage could save 10 minutes northbound 
and 40 minutes southbound. (NWA-410). 
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"In recent years, the subsidy requirement for Pacific 
Northern's noncompetitive route west of Anchorage has risen 
steadily. Despite an increase in traffic, the subsidy for these 
operations jumped from $157, 000 in 1960 to $769, 000 in the year 
ending September 30, 1962. 

"Most of this increase is undoubtedly attributable to the 
substitution of L-749 Constellation equipment for DC-3 aircraft. 19/ 
In 1960 


19/ A witness for Pacific Northern evidently agreed that this was the 


"main factor" for the increase. (Tr. 1097-1098.) 


-33- 
Pacific Northern operated only 28,000 revenue plane miles with 
Constellation equipment over these segments, compared to 421, 000 
miles in the year ended September 30, 1962. In the year ended 
September 30, 1962, its services west of Anchorage averaged only 


20/ and the average length of hop is 112 


11 passengers per mile, — 
miles. 2Y Actually, the average length of hop as computed by 


Northwest in its exhibits is inflated by inclusion of King Salmon 


20/ NWA-412 
21/ NWA-415 


WESTERN AIR LINES, INC. 


which the carrier is authorized to serve only in the summer months 


and which it serves with one round trip daily either from Anchorage, 
a hop of 289 miles, or from Homer, a hop of 195 miles. The 
distances between the other points on the route west of rae 


are substantially shorter. 22/ 


"An aircraft of the range and capacity of the Constellation is 
obviously not required in these markets. The Constellation's direct 
aircraft operating cost of approximately $2.09 per plane-mile (ex- 
cluding depreciation) in intra-Alaska service compares very un- 
favorably with the average of $1.19 per plane-mile of the F-27 aircraft 
of Northern Consolidated and Wien. — 23/ The conclusion appears in- 
escapable that Constellation aircraft are not economically suited to 
serving these segments, and substantial subsidy savings could be 
achieved by the use of smaller capacity, more economical equipment. 


22/ Anchorage-Kenai: 61 miles; Kenai-Homer: 64 miles; Homer- 
Kodiak: 137 miles. 


23/ NWA-417." 


WESTERN AIR LINES, INC. 


_ HISTORY OF SERVICE FOR PAST TWO YEARS 


‘SHOWING SUMMER SERVICE ANCHORAGE-KODI AK 
aE a a dtd ed ad 
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WESTERN AIR LINES, INC. 
HISTORY OF SERVICE FOR PAST TWO YEARS _ 
SHOWING SUMMER SERVICE ANCHORAGE-KODIAK 


Effective: na 28, 1968 through May 31, 


Effective: June 1, 1968 — June 30, 
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HISTORY OF SERVICE FOR PAST TWO YEARS 
SHOWING SUMMER SERVICE ANCHORAGE-KODIAK 
SEE SURE. SERVICE_ANCHORAGE-KODI AK 
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HISTORY OF SERVICE FOR PAST TWO YEARS 
SHOWING SUMMER SERVICE ANCHORAGE=KODI AK 
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Effective: October 27, 1968 through November 30, 1968, 
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HISTORY OF SERVICE FOR PAST TWO YEARS 
| SHOWING SUMMER SERVICE ANCHORAGE-KODI AK 


Effective: March |, 1969 through March 31, 


Effective: April 1, 1969 through April 26, 1969. 


Effective: April 27, 1969 through May 31, 1969. 
Pi = 
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WESTERN AIR LINES, INC. 


HISTORY OF SERVICE FOR PAST TWO YEARS |: 
SHOWING SUMMER SERVICE ANCHORAGE-KODIAK | 


O08 AK 
x! 


Effective: July |, 1969 through September 5, 1969. 


» 1969 through October 25, 1969. 
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HISTORY OF SERVICE FOR PAST TWO YEARS 
i SHOWING SUMMER SERVICE ANCHORAGE-KODI AK 


Effective: October 26, 1969 through November 30, 1969. 


Effective: December |, 


40 
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SERVICES OFFERED BY OTHER SCHEDULED CARRIERS 
eee NEUE 


Schedules Provided By Commuter Airline (Northair) 
Between Anchorage and Kenai 


Southbound Leave Anchorage Arrive Kenai 
Flight No. : 

101 

103 


WESTERN AIRLINES, INC. 


SERVICES OF FERED BY OTHER SCHEDULED CARRIERS 


Schedules Provided By Commuter Airline (Northair) 
Between Anchorage and Kenai 


Northbound Leave Kenai Arrive Anchorage 
Flight No. 

102 

104 

106 

108 

110 

112 

114 

116 

118 
Daily flights except Sunday. 
Equipment -- Twin Otter. 


SOURCE: Official Airline Guide -- February 1, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and : Docket No. 21882 
WIEN CONSOLIDATED AIRLINES, INC. CAB Agreement No. 21598 


for Approval of an Agreement; for 
Suspension of Service and Exemption. 


JOINT APPLICATION FOR APPROVAL | 
OF AN AGREEMENT AND FOR SUSPENSION 
OF SERVICE AND EXEMPTION AUTHORITY 


Come now Western Air Lines, Inc. (Western) and Wien 
Consolidated Airlines, Inc. (Wien) (hereinafter sometimes collecti- 
vely referred to as "the Applicants") and in support of this Amendment 
No. 1 to the above-captional Application, respectfully allege and 
represent as follows: 


I. 


It has been brought to the attention of counsel that the subject 


Application may not technically comply with the requirements of 
Part 205 of the Board's Economic Regulations. Therefore, to remove 
any doubt, the Applicants hereby amend the Application as follows: 


1. Paragraph (a) at the bottom of page one of the above- 
captioned Application is amended to read as follows: 

"(a) Western hereby applies for authority pursuant 
to Part 205 of the Economic Regulations to suspend service 
at Kodiak, Kenai, Homer and King Salmon, Alaska." 

2. The prayer for relief, at page 9-10 of the Application, 
is hereby amended to read as follows: 

"WHEREFORE, Western Air Lines, Inc. and Wien 
Consolidated Airlines, Inc. respectfully pray that the 
Honorable Civil Aeronautics Board will approve the 
Agreement attached hereto as Appendix A; will authorize 
Western to suspend service at Kodiak, Homer, Kenai 
and King Salmon, Alaska; and will grant Wien exemption 
authority pursuant to Section 416(b) of the Act to the 


extent necessary to authorize it to engage in air trans- 


portation of persons, property and mail between Anchorage 
and Kodiak via Kenai and Homer, and between Homer and 
King Salmon until sixty days after decision in the Alaska 
Service Investigation, Docket 20826; and for such other 


and further relief consistent with the premises herein as 
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to this Honorable Board may seem fitting and proper.” 
Respectfully submitted, 


WESTERN AIR LINES, INC. 
By /s/ Gerald P. O' 
Gerald P. O'Grady 
Vice President 


WIEN CONSOLIDATED AIRLINES, INC. 


By/s/ S.B. Fitzhug 
S.B. Fitzhugh 
Vice President- Finance 


February 5, 1970 


CERTIFICATE OF SERVICE 
I hereby certify that I have this 5th day of February, 1970, 


served the foregoing Amendment No. 1 by mailing copies thereof, 


postage prepaid and properly addressed, to the Governor of the State 

of Alaska, the Chairman of the Alaska Transportation Commission, 

the Mayors of Kenai, Homer and Kodiak, the Director, Division of 
Aviation, Department of Public Works, State of Alaska, the Airport 
Manager at Kenai, the Commander of the Kodiak Naval Air Station, 

and counsel of record for all parties to the Alaska Service Investigation, 
Docket 20826, including the Postmaster General. _ 


/s/ Nell H. Mursick 
Nell H. Mursick 


aye 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


In the Matter of the Joint Application of 
DOCKET 21882 
WESTERN AIR LINES, INC. and i 
WIEN CONSOLIDATED AIRLINES, INC. : CAB Agreement 
$ No. 21598 
for Approval of an Agreement; for Suspen- 
sion of Service and Exemption. 


ANSWER OF ALASKA AIRLINES, INC. 


Communications with respect to this 
document may be addressed to: 


William V. Cheek 

Alaska Airlines, Inc. 
Seattle-Tacoma Int'l Airport 
Seattle, Washington 98158 


and 


Herman F. Scheurer, Jr. 
Shanley & Fisher 

1815 H Street, Northwest 
Washington, D. C. 20006 


February 24, 1970 


BEFORE THE 
CIVIL AERONAUTICS BOARD» 
WASHINGTON, D. C. 


In the Matter of the Joint Application of 
DOCKET 21882 
WESTERN AIR LINES, INC. and = 
WIEN CONSOLIDATED AIRLINES, INC. CAB Agreement 
No. 21598 
for Approval of an Agreement; for Suspension: 
of Service and Exemption. : 


ANSWER OF ALASKA AIRLINES, INC. 


Alaska Airlines, Inc. ("Alaska") hereby submits this answer to the 
joint application filed by Western Air Lines, Inc. ("Western") and Wien 
Consolidated Airlines, Inc. ("Wien") in the above-entitled docket. In sup- 
port of this answer Alaska respectfully states as follows: 

1, The application involves a joint request for approval of 2 
“Services Agreement" and pursuant thereto the request by Western for 
authority pursuant to Part 205 of the Board's Economic Regulations to sus- 
pend services over Segment 2 of its Route 142 and the application of Wien 
for exemption authority pursuant to Section 416(b) of the Act to engage in 
air transportation between Anchorage and Kodiak via Kenai and Homer and 
between Homer and King Salmon in lieu of the services provided by Western. 
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The authority requested is until 60 days after the decision in the Alaska 
Service Investigation, Docket 20826. 

2. In Docket 21855 Alaska has filed an application for exemption 
authority pursuant to Section 416(b) of the Act so as to authorize it to 
engage in air transportation between Seattle and Anchorage via Kodiak 
and Kenai. Such application is intended to provide service in lieu of that 
provided by Western prior to its suspension of such service on January 31, 
1970. The exemption request proposes only long-haul operations between 
the terminal points of Seattle and Anchorage via the intermediate points 
and the authority is contemplated to be temporary until 2 more permanent 
solution can be determined in a certificate proceeding. 

3. It is Alaska's belief that its application in Docket 21855 and the 
instant joint application are not mutually exclusive. The application of 
Alaska is intended to primarily provide services between Seattle on the one 
hand and Kodiak and Kenai on the other, whereas the joint application is to 
primarily provide services between Anchorage on the one hand and Kenai, 
Homer, King Salmon and Kodiak on the other. Thus, both applications can 
be granted independent of each other. 

4. In support of the request for suspension Western cites the elimi- 
nation of its Seattle-Kodiak nonstop service as of January 31, 1970, as a 
reason for the needed "substitution of more economical aircraft for its 
Electras for routes west of Anchorage" (page 7). In this connection refer- 


ence is also made to certain excerpts from the opinion in the Pacific 


Northwest-Alaska Air Service Case, Order E-21955, dated March 26, 1965. 
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In the first instance, these bootstrap arguments are predicated upon an 
unauthorized suspension of service by Western on Segment 2 of Route 139 
since authority for that route segment (Seattle-Kodiak- Anchorage) is 
separate and distinct from the authority which Western seeks to suspend 
under Part 205 for service over Segment 2 of Route 142, Moreover, the 
citation of the Pacific Northwest-Alaska Service Case makes reference 
specifically to the operation of Constellation aircraft which are no longer 
in service by Western. Further, no cost comparisons are submitted with 
respect to the use of Electra aircraft in place of Constellation aircraft or, 
as would be more appropriate, the comparison of the cost of Electra air- 
craft with jet aircraft such as the Boeing 727 which Alaska proposes. 


5. In view of the lack of mutual exclusivity between the instant 


application and the application of Alaska in Docket 21855, the following 


factors should also be taken into account: 

A. The effect, if any, on the applications pending in the Alaska 
Service Investigation, supra, for turnaround authority between Anchorage 
on the one hand and Kenai, Homer, King Salmon and Kodiak on the other. 
The grant of Alaska's application in Docket 21855 would not prejudice any 
such applications in view of the fact that it is based only on long-haul ser- 
vices, whereas the instant joint application might be prejudicial. 

B. The impact, if any, that the substitution might have with 
respect to intra-state carriers now offering services between Anchorage 
and other points on the Kenai Peninsula. Here again the grant of the appli- 
cation of Alaska in Docket 21855 would have no effect, whereas the joint 


application very well might. 

C. The lack of any direct Seattle-Kodiak service which has 
occurred since Western made an unauthorized suspension of such service 
as of January 31, 1970. Here again the grant of the application of Alaska 
in Docket 21855 would meet this need, whereas the grant of the joint appli- 
cation would cause inconvenience to the Seattle-Kodiak and Seattle-Kenai 
passengers requiring them to be routed over Anchorage at, presumably, 

a higher fare and subject to the vicissitudes of connecting services at the 
busy Anchorage Airport. 
Respectfully submitted, 


/s/ William V. Cheek 
W . Chee 


/s/ Herman F. Scheurer, Jr. 

Herman F. Scheurer, Jr. 

Attorneys for: 
ALASKA AIRLINES, INC. 


February 24, 1970 


CERTIFICATE OF SERVICE 
I hereby certify that I have this 24th day of February, 1970, served 
the foregoing Answer by mailing copies thereof, postage prepaid, to the 
Governor of the State of Alaska, the Chairman of the Alaska Transportation 
Commission, the Mayors of Kenai, Homer and Kodiak, the Director, 
Division of Aviation, Department of Public Works, State of Alaska, the 
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Airport Manager at Kenai, the Commander of the Kodiak Naval Air Station, 


and counsel of record for all parties to the Alaska Service Investigation, 
Docket 20826, including the Postmaster General. 


/s/ Herman F. Scheurer, Jr. 
Herman F. Scheurer, Jr. 
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Before The 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and : 
WEIN CONSOLIDATED AIRLINES, INC. : Docket No. 21882 


for Approval of an Agreement; for Suspen- 
sion of Service and Exemption. 


ANSWER OF KODIAK AIRWAYS, INC. 
TO JOINT APPLICATION FOR APPROVAL OF AN AGREEMENT AND FOR 
SUSPENSION OF SERVICE AND EXEMPTION AUTHORITY 
em EN BU LRORIL Y 


BEBCHICK, SHER & KUSHNICK 
919 - 18th Street, N. W. 
Washington, D. C. 20006 


February 24, 1970 


CIVIL AERONAUTICS BOARD 


In the Matter of the Joint Application of 
WESTERN AIR LINES, INC, and : Docket No. 21882 
WEIN CONSOLIDATED AIRLINES, INC. | 


for Approval of an Agreement; for Suspension: 
of Service and Exemption. x 


ANSWER OF KODIAK AIRWAYS, INC. 
TO JOINT APPLICATION FOR APPROVAL OF AN AGREEMENT AND FOR 
SUSPENSION OF SERVICE AND EXEMPTION AUTHORITY 


By joint application filed February 2, 1970, Western Airlines, Inc. 


(Western) seeks authority to suspend service over its routes between the 
terminal point Anchorage and the terminal points Kodiak and King Salmon 
via the intermediate points Kenai and Homer and approval of an agreement 
transferring such routes to Wein Consolidated Airlines, Ine. (Wein). Wein 
therein seeks exemption authority to serve these points in substitution for 
Western. Kodiak Airways, Inc. (Kodiak Airways) hereby answers in opposi- 
tion to the joint application of Western and Wein and in support of its 

Answer alleges as follows: | 
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L WESTERN CANNOT BE PERMITTED TO DESIGNATE ITS 
J UDI TH 
§ TO PROVIDE SIM R 5 
With this application, Western casts itself in the role of a "little 

CAB" by its ex parte selection of Wein as its successor for authority which 
it is desirous of parreniernet 4 while other carriers stand ready, willing 
and able to provide the service. Section 401(h) of the Federal Aviation Act 
of 1958, as amended, provides that "no certificate may be transferred 
unless such transfer is approved by the Board as being consistent with the 
public interest."" A determination of the "public interest" for transfer pur- 


poses involves consideration of elements which also have a bearing upon 


questions of initial certification. Airlift - Slick Route Transfer, Order 


E-26810 (1968). Clearly, neither Western nor Wein gave consideration to 
these elements when they entered into what is an entirely self-serving 
transfer agreement. 

One of these considerations bearing on approval is the effect of the 
transfer on existing carriers. The Board has stated this criteria as 
follows: 

"The question of the effect that the transfer of a certificate 
will have on existing carriers has been and will continue to be an 
important issue in transfer cases and where the facts establish that 


1/ Kodiak Airways is extremely skeptical of Western's forecast of 
extensive losses over the Anchorage-Kodiak/King Salmon route. However, 
for purposes of this filing it will not take issue with Western's figures nor 
oppose its motion for suspension of service, although Kodiak Airways is 
convinced that the market can support a viable operation. 
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approval of the agreement would unduly disturb the competitive 
balance the agreement will be disapproved. " Delta-Chicago & 
Southern Merger Case, 16 CAB 647, 651 (1952). | 
Western and Wein erroneously assert that approval and implementa- 

tion of the Agreement will "have no diversionary or other adverse effect on 
any other carrier." (Application, page 6). While concededly it may not 
adversely affect another carrier's current operations, approval would have 
a severely detrimental effect on Kodiak Airways’ Gpportantties for achieving 
similar authority, either in the pending Alaska Service Investigation, 
Docket 20826, or in a hearing convened to consider an ead of the routes 
being abandoned by Western. Such opportunities for badly needed strength- 
ening are, we submit, entitled to the same protection as existing rights. 
Their disappearance is sufficiently adverse to the competitive balance 
between carriers in the Alaskan markets so as to be contrary to the public 
interest. These considerations require more than perfunctory approval of 


Western's selection of Wein as its heir. 


Kodiak Airways presently provides scheduled air transportation of 


persons, property and mail over Route 141 encompassing Kodiak and various 
points on the Kodiak archipelago. Kodiak Airways has consistently sought 

to extend its authority beyond the Kodiak archipelago to the important com- 
mercial center of Anchorage. Its exemption application for Kodiak- 
Anchorage service, filed in April of 1968 (Docket No. 19853), has been 
consolidated into the Alaska Service Investigation, Docket No. 20826, by 
Order 69-3-68 (March 19, 1969). Kodiak Airways is actively prosecuting 
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its application in that investigation. Furthermore, it is presently seeking 
Board approval, in' Docket No. 21908, of its acquisition by the Alaska 
Development Corporation. If approved, this acquisition would provide 
Kodiak Airways with additional financial resources thereby making it 
easier to enlarge its aircraft fleet and more actively pursue the new 
authority which it so critically needs. 

The prejudice to Kodiak Airways from the grant of the Western- 
Wein application manifests itself in two respects. First, it would give 
Wein a decided advantage over Kodiak Airways and other applicants seek- 


ing similar authority in the pending Alaska Service Investigation. As the 


incumbent carrier, Wein's selection would be virtually assured, although 
its preferential status as an incumbent was not achieved through the normal 
processes of carrier selection. Wein should not be permitted to obtain 
such an advantage over other applicants through the guise of a transfer 
agreement. 

Secondly, approval would foreclose other carriers from seeking to 
provide the service in question on its abandonment by Western. Kodiak 
Airways has carefully studied the Anchorage-Ke nai-Homer/King Salmon 
market and believes that it can provide effective service over the route and 
do so on a profitable basis. Such an award would provide Kodiak Airways 
with badly needed strengthening and totally eliminate its dependence on 
subsidy. This opportunity should not be foreclosed to it merely because 
Western has selected Wein as its partner in the transfer agreement, 


- %3 - | 75-76 


The Ashbacker doctrine would require that contemporaneous consid- 
eration be given to all other applicants who would otherwise be foreclosed 
by approval of either the Western-Wein agreement or the application of 
Alaska Airlines in Docket 21855. Towards this end, Kodiak Airways is this 
date filing an application for route authority between (a) Anchorage and 
Kodiak via Kenai and Homer, and (b) Seattle-Kodiak-King Salmon. In the 
event that the Board should elect to determine this question on the basis of 
exemption applications, which for the reasons set forth below we do not be- 
lieve desirable, Kodiak Airways will also file an exemption application en- 
compassing such authority. 2/ : 

I. AN EXPEDITED HEARING IS REQUIRED TO RESOLVE 


OF SERVICE. 


Western's decision to suspend service over certain of its Alaskan 


routes raises 2 number of key issues which cannot await resolution in the 
pending Alaska Service Investigation, There is no disagreement among the 
parties on this point. However, the applicants herein, as well as Alaska 
Airlines in its exemption application in Docket 21855, urge that these im- 
portant issues of service and carrier selection be resolved by means of the 


exemption process. This is hardly the situation for such a procedure. 


2/ Kodiak Airways regrets the delay incident to filing for such 
authorify. Its interest in these routes created a conflict of interest situation 
for the law firm retained to handle Kodiak Airways matters. This conflict 
necessitated obtaining new counsel and required time for counsel to become 
familiar with the markets and issues and to confer about them with the client. 
Because of these needs, it was impossible to file for a route application or an _ 
exemption application at any earlier date. It is the intention of counsel that 
the exemption application will be filed on or about March 2, 1970. 
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Kodiak Airways recognizes that the Federal Aviation Act does not 
require a hearing in cases involving the transfer of a certificate. However, 
the Board may direct a hearing in the exercise of its sound discretion. 


California Eastern, Certificate Transfer, 31 CAB 965 (1960). Where the 


Board has authorized transfer by exemption, there has generally not been 
competing applicants. The Board stressed the importance of this fact in 
its recent Northeast-Mohawk Transfer Case, Order 69-12-73, where it 
stated: 

"Significantly, no carrier has alleged that it would suffer any 

diversion or other adverse effect by reason of the grant of 

of the relief requested by Mohawk, and we find that none would 
occur. " 

(At pp. 8-9). 

Here, however, we do have a number of carriers competing to 
provide the service at issue. This of itself should be sufficient to set the 
matter down for hearing. In addition, however, the Board must determine 
which city pairs really require direct air service and with what frequency. 
Furthermore, the carrier proposals must be tested to determine which will 
best meet the needs of the traveling public and still provide a financial 
return. In selecting a carrier there must be a balancing of the strengthen- 
ing needs of the various applicants. These issues can be resolved only after 
a full hearing in which all parties are afforded the opportunity to present 
their case and to rebut the contentions of competing parties. 
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The service needs of these markets dictate that the question of 
carrier selection not be delayed until a decision is reached in the complex 
Alaska Service Investigation. The realities of the situation require that 
the question of service over the routes where Western seeks to suspend 
operations be severed from the Alaska Service Investigation and that the 


Board convene an expedited hearing to select the carrier or carriers to 


provide such service. Cf. Trans World Airlines, Inc. , Cincinnati-Detroit 


Route Transfer Case, 27 CAB 440 (1958). 

WHEREFORE, Kodiak Airways, Inc. respectfully requests that the 
Board deny the Joint Application of Western and Wein and ponvene a hearing 
on an expedited basis to consider service in the Anchorage-Kenai-Homer- 
Kodiak /King Salmon and the Seattle-Kodiak-King Salmon markets. 


Respectfully submitted, 


/s/ Michael G. Kushnick 


BEBCHICK, SHER & KUSHNICK 
919 - 18th Street, N. W. 
Washington, D.C. 20006 
February 24, 1970 
Counsel for Kodiak Airways, 
Inc. 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Answer was mailed, 
first class postage prepaid, to all persons served with copies of the 
Application to which this Answer is responsive this 24th day of February, 
1970. 


s/s Michael G, Kushnick 
Cc. e Ss. 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D.C. 


In the Matter of the Joint Application of 


. WESTERN AIR LINES, INC. and Docket No. 21882 
WIEN CONSOLIDATED AIRLINES, INC. 3 Agreement CAB No. 21598 


for Approval of an Agreement; for Suspension 
of Service and Exemption. 


ANSWER OF WESTERN ALASKA AIRLINES, INC. 
IN OPPOSITION 


Communications with respect to this 
document may be sent to: 


Albert W. Ball, President 
Western Alaska Airlines, Inc. 
Post Office Box 131 
Dillingham, Alaska 


and 


Robert Reed Gray 

Stephen M. Creskoff | 

Hale Russell & Stentzel 

1001 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


February 24, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON, D. C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and : Docket No. 21882 
WIEN CONSOLIDATED AIRLINES, INC. 5 Agreement CAB No. 21598 


for Approval of an Agreement; for SEQECRORGE : 
of Service and Exemption. 


ANSWER OF WESTERN ALASKA AIRLINES, INC. 
IN_OPPOSITION 


By joint application dated February 2, 1970, Western Air Lines, Inc. 
(Western) and Wien Consolidated Airlines, Inc. (Wien) have applied for 
approval of an agreement transferring a large segment of Western's intra- 
Alaska route authority to Wien. Concurrent with approval of the agreement, 
Western seeks suspension of service over its route between the terminal 
point Anchorage, the intermediate points Kenai and Homer; and (a) beyond 
the intermediate point Homer, the terminal point Kodiak, and (b) beyond 
the intermediate point Homer, the terminal point King Salmon; and Wien 
requests exemption authority to serve those points in lieu of Western. 
Western would also terminate all single plane and single carrier service 
between King Salmon, Kenai, Homer and Kodiak, on the one hand, and Seattle 
on the other. 

Western Alaska Airlines, Inc. (Western Alaska) opposes this attempt to 


thwart the intent of Congress as expressed in the Federal Aviation Act of 


1958, and the policy of the Civil Aeronautics Board, as stated in Order 
69-3-68. The Western/Wien Joint Application should be denied or, at the 
very least, must be set for hearing. 

I. INTRODUCTION 

Western Air Lines, by reason of its unilateral decision to change the 
competitive pattern through its agreement with Wien herein, has created 
severely changed circumstances with respect to the proposed competitive 
situation between Anchorage and King Salmon and between Seattle, Kodiak/ 
Kenai and Anchorage. This action by Western has caused Alaska Airlines -- 
a Seattle based carrier -- to seek exemption authority even in local Alaska 
markets and it has completely voided a major premise on which the scope of 
the pending Alaska Service Investigation, Docket 20826, was based. 

The proposed major restructuring of the competitive service pattern 
in the Alaska area cannot and should not be determined by: ex parte procedures 
such as are here proposed by Western/Wien. Rather an evidentiary hearing 
is required -- separate and apart from the pending Alaska Service Investiga- 
tion -- wherein the question of suspension or deletion of Western's service 
from Seattle to King Salmon, Kenai, Homer and Kodiak and the possible sus- 
pensior. or deletion of Wien in the King Salmon-Anchorage market may be con- 
sidered. Because of the size and complexity of the Investigation, these 
issues should not be heard in the Investigation. Rather, : it would be more 


appropriate to sever from the Investigation the present issues of Anchorage- 


Kenai-Homer-King Salmon-Kodiak service and to consolidate those issues into 


the more expedited consideration of the suspension or termination of Western 
over these routes now precipitated by Western itself. 
Western Alaska has filed an application in Docket No. 21936 for route 


authority: 


(a) Between Anchorage and King Salmon; and 


(b) Between Anchorage and Seattle, via King Salmon, 
Kenai and Kodiak. 


It is further Western Alaska's intention to file as soon as soeothre 
its own application for exemption authority (a) between Anchorage and King 
Salmon; and (b) between Anchorage and Seattle, via King Salmon, Kenai and 
Kodiak. Although Western Alaska believes, as herein set forth, that service 
over the routes involved cannot and should not appropriately be determined 
through the exemption process, should the Board nevertheless determine to 
take action pursuant to Section 416, Western Alaska is entitled to have its 
application comparatively considered pursuant to the Ashbacker doctrine. 

And, finally, it is Western Alaska's intention -- as soon as reasonably 
practical -- to petition for institution of an investigation into (1) the 
suspension or deletion of Western Air Lines (and/or Wien to the extent appro- 
priate) (a) over the Seattle-Anchorage route via Kodiak, Homer and Kenai, as 
well as (b) over the Anchorage-King Salmon route; (2) the certification of a 
substitute carrier or carriers to replace Western and/or Wien; (3) the sever- 
ance of issues of service between Anchorage on the one hand, and Kenai, Homer, 
King Salmon and Kodiak on the other, from the Alaska Service Investigation; 
and (4) consolidation of such issues with what would properly be called the 


Western Air Lines Alaska Service Replacement case. 


1/ For reasons noted at page 2 of Western Alaska's opposition to Alaska Air- 
lines’ exemption request in Docket 21855, it has been impossible for 
Western Alaska to file its own exemption request and petition for inves- 
tigation concurrently with this answer to Western/Wien. It remains coun- 
sel's belief and intention that these documents can and will be filed by 
Friday, February 27, or Monday, March 2, 1970. 
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II. THE WESTERN/WIEN AGREEMENT MUST BE DISAPPROVED AS ADVERSE TO THE 
PUBLIC INTEREST. 
Western and Wien have submitted their agreement for ae approval pur- 
suant to Section 412 of the Act. This section provides, inter alia, that: 
"The Board shall by order disapprove any such contract 
or agreement...that it finds to be adverse to the public in- 
terest, or in violation of this Act..." (29 U.S.C S138206)) 
(emphasis supplied). 

The considerations determining "public interest" are cet out in Section 
102 of the Act, and include "[t]he encouragement and development of an air- 
transportation system properly adapted to the present and future needs of... 
domestic commerce"; "[t]he regulation of air transportation in such manner 
as to...foster sound economic conditions in, such transportation"; "CtJhe 
promotion of adequate, economical and efficient service by air carriers at 
reasonable charges, without unjust discriminations, mncneliprecereices or ad= 
vantages, or unfair or destructive competitive practices"; and "({clompetition 
to the extent necessary to assure the sound development of an air-transporta- 
tion system..." These considerations lead to Gteaparovamice the agreement. 


In the first place, the agreement is a direct attempt unilaterally and 


ex parte to impose a private restructuring of Intra Alaska routes. Yet Order 


69-3-68 noted (Pg. 1): 


"Significant changes in recent years suggest that the 
time is now ripe for a broad-scale investigation into Alaskan 
air transportation requirements. A sound air transportation 
system is vital to the Alaska economy and the Board intends 
to examine the entire Alaska air route structure ito determine 
what changes are necessary to provide for better service to 
the public, improved scheduling and operational flexibility 
for the carriers, eiimination of uneconomic and wasteful com- 
petition, and reduction of federal subsidy payments." 


The Board specifically included in this investigation all ‘the points that 


Western seeks to transfer to Wien by agreement (Id. Appendix A and B) on 


the theory that a comprehensive investigation with a full evidentiary hearing 


was necessary in order to determine the adequacy and economy of service to 
those points. The Western/Wien agreement seems designed to undercut a por- 
tion of the Investigation before it gets underway and as such cannot be con- 
sidered to be in the public interest. 

The Western/Wien agreement is described by the parties as "an agreement 
which would realign air transportation services in a specific area of Alaska" 
(Application, p- 1). Indeed it would. It will remove competition in the 
King Salmon-Anchorage market, with Wien remaining the only carrier. And it 
will deny King Salmon, Kodiak, Kenai and Homer single plane and single carrier 
service to Seattle. While this result may be established as reasonable after 
considering evidence at a hearing, it must be deemed contrary to the public 
interest in the absence of a hearing. 

Western and Wien seek to justify their attempt to tamper with the Alaska 
route structure by alleging that they are only carrying out the wishes of 
the Board, as expressed in the Pacific Northwest-Alaska Air Service Case 


(Order E-21955). But the Western/Wien agreement is in no way supported by 


that case. Western has already eliminated its Seattle-Kodiak nonstop service 


as suggested by Order E-21955 (p. 30). That is in no way part of the Western/ 
Wien agreement. The other suggestion made in the opinion -- that Western 
employ more economical aircraft than Constellations in local Alaska markets 
-- could be undertaken by Western as well as by Wien or another carrier, such 
as Western Alaska. 

The simple fact is that in view of the anti-competitive aspects and the 
resultant loss of single plane and single carrier services, Western and Wien 
have not made a sufficient showing for the Board to find that the agreement 
is in the public interest. The parties seeking approval of an agreement 


under §412 have the burden of proof; they must support their application 


with evidence relevant to the above-mentioned public interest considerations. 
See, e-g-, Eastern-American Agreement, 34 CAB 828 (1961); ‘American-TCA Agree- 
ment, Order 69-12-131 (December 30, 1969). This Western and Wien have failed 


to do. 


III. IF THE AGREEMENT IS NOT DISAPPROVED OUT OF HAND, A PUBLIC HEARING 
IS REQUIRED PURSUANT TO SECTION 408. 


In the event that the agreement is not disapproved by the Board, pursuant 
to §412, a public hearing pursuant to §408(b) of the Act is required to deter- 
mine whether the agreement is consistent with the public interest and whether 
the proscriptions of §408(b) will be violated. 

Section 408(a)(2) provides that: 

"It shall be unlawful unless approved by order of the 
Board as provided in this section...[fJor any air carrier... 


to purchase, lease or contract to operate the properties, 
or any substantial part thereof, of any air carrier..." 


The agreement between Western and Wien envisages (1) the transfer of 
certain Western routes to Wien, (2) the purchase by Wien of Western's ground 
property and equipment (Application Appendix A, pg. 3. %6,)(3) the assignment 
or sublease of Western terminal facilities to Wien (Id.), and (4) the transfer 
of Western employees to Wien (Id. 17). It is therefore abundantly clear that 
the agreement falls within the ambit of §408(a)(2) and that a full hearing 
must be conducted before the agreement can be approved. Section 408(c)(1) 
cannot apply to so comprehensive an agreement, looking to the large-scale 
acquisition of ground facilities, and the transfer of personnel and routes. 

Of particular concern in the within case is the prohibition against 
approval of “any...purchase, lease operating contract...which would result 


in_ creating a monopoly or monopolies and thereby restrain competition or 
jeopardize another air carrier." (§408(b), emphasis added). As mentioned 


above, the Western/Wien agreement will create an effective monopoly in at 


least one market -- King Salmon-Anchorage -- and that monopoly will restrain 
competition and thereby result in less than satisfactory service to passen- 
gers moving in the King Salmon market. 

Furthermore, the creation of a monopoly in Wien will jeopardize Western 
Alaska. There can be no serious doubt that if the routes in question are 
in fact transferred’ to Wien, Western Alaska will be foreclosed from obtain- 
ing authority over these very same routes -- routes which it seeks by its 
application in Docket 21936. Not only will the whole of the Bristol Bay 
Area served by Western Alaska be cut off from the possibility of through 
plane and single carrier service to Anchorage, Kenai and Kodiak (and also to 
Seattle), but Western Alaska will be precluded from expanding in its natural 
service area. 

It is no answer to suggest that Western Alaska may not be heard to com- 
plain since it did not seek new authority in the pending Alaska Service In- 
vestigation. Circumstances have changed drastically since the scope of that 
case was established. Then, Western was operating in the markets here involved 
and gave every indication of its intention to eeacente -- now, Western reveals 
itself as an unwilling carrier in the local Alaska markets. Then, Western 
was providing non-stop Kodiak-Seattle service -- now, Western serves the mar- 
ket by connections at Anchorage. Then, Western Alaska had no ready access 


to additional strong financial support to acquire (either outright or by 


lease) large modern aircraft such as the Boeing 727. now, Western Alaska 


is about to receive strong financial support in the form of its acquisition 


1/ The B-727 is also admirably suited to charter operations in Alaska. As 
the Board is well aware, charter service is a major source of revenue for 
all Alaskan carriers and a scheduled route in Western Alaska such as to 
justify use of the B-727 would have major side benefits in greatly in- 
creased charter revenues. 


by Alaska Aircraft Leasing Co. (Docket 21790). Indeed a stronger case for 
setting down the whole matter for an evidentiary hearing cannot be imagined. 


And, exemption would be unthinkable. 


IV. THERE IS SERIOUS QUESTION WHETHER WESTERN CAN LAWFULLY SUSPEND 


SERVICE UNDER PART 205 OF THE BOARD'S eens UNDER THE 
CIRCUMSTANCES PRESENTED. 


Western has requested that its service be suspended pursuant to Part 
205 of the Board's Regulations. But, the only procedure contemplated by the 
Act for permanent suspension of certificate authority is after notice and 
hearing pursuant to Section 401(j). Nothing in the joint application indi- 
cates, however, that Western seeks anything other than wares suspension 
of its certificate authority, particularly between King Salmon, Kenai, Homer 
and Kodiak, on the one hand, and Anchorage and Seattle on the other. Nor does 
the argument that Western seeks only a "temporary suspension" until the com- 
pletion of the Alaska Service Investigation carry weight. “Such an argument 
puts form above substance. What Western really seeks is a permanent suspen= 
sion -- now -- without undergoing the statutory arereqeene of the hearing 
process. The term "temporary suspension” implies that service will be re- 
sumed after the suspension. Clearly Western does not intend this and there- 
fore its application to suspend service under Part 205 mist be Hecthece At 
the very least, the questions raised are so substantial that a hearing is 


required. 
V. WIEN'S APPLICATION FOR AN EXEMPTION MUST BE DENIED. 


A. The Statutory Criteria For The Granting Of An Exemption Have 


Not Been Met. 


The exemption procedures of Section 416(b) of the Act were not designed 


1/ In any event, the joint application failed to submit ee specific economic 
data required by Part 205.3(b)(4)-(7) and must be dismissed for that reason. 


to short circuit the certification procedures of Section 401. The exemption 
procedures may lawfully and properly be used for purposes of granting new 
route authority only in special situations; e.g-, where the applicant already 


carries much of the traffic and (not or) there is an urgent need for improved 


services| The present situation is far from extraordinary; as we show, there 


is nothing in it which can justify use of Section 416(b). 

In order to qualify for exemption relief under Section 416(b), an appli- 
cant must establish that its existing operations are either (1) of "limited 
extent" or (2) affected by "unusual circumstances". In addition, it must 
prove that one of these existing conditions would cause enforcement of the 
certificate requirements of Section 401 to work an "undue burden" upon the 
applicant-carrier. Finally, of course, it must demonstrate that enforcement 
of the certificate requirements is "not in the public interest" (Pan American 
World Airways v. Civil Aeronautics Board, 261 F.2d 754 (D.C. Cir. 1958), cert. 
den. 359 U.S. 912 (1959)). 

Wien has established none of the foregoing basic requirements for use of 
the Board's extraordinary exemption procedures. Wien suggests only that: 

"fits] over-all operations are limited and under the conditions 
here involved, affected by unusual circumstances. Wien would 
otherwise be deprived of revenues, denied increased operational 
flexibility and subject to continuing uneconomic competition be- 
between Anchorage and King Salmon."" (Application, p. 9). 

Wien's over-all operations limited? A quick glance at Wien's Routes 126 
and 126F refutes the contention. 

Unusual circumstances? The only "unusual" aspect is that Western is pre- 
sently willing to give Wien its route, but this is clearly not an unusual cir- 


cumstance resulting in an undue burden within the meaning of Section 416. 


Deprive Wien of revenues? This was set to rest in Standard A.L. et al 


1/ See also Large Irregular Carriers, Exemptions, 11 C.A.B. 609, 611 (1956); 
> 


Cf. Mackey Airlines, Order E-21629, December 30, 1964. 
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Exemption Request, 9 C.A-B. 583 (1948), where the Board held that "the 


inability of a carrier to enter upon extensive new operations which it 
believes would produce additional revenue is clearly not a sufficient 
showing of undue burden within the meaning of Section 416(b) of the Act." 


See also, Pan American World Airways v. C.A.B., Supra, where the court 
pointed out "obviously any carrier not granted an ecempe tou will be 'de- 
prived' of an opportunity to earn revenues from a particular carriage un- 
til it is awarded a certificate therefor." : 

Uneconomic competition? But where is the data to support the con- 


tention? Indeed, the Alaska Service Investigation seeks data in an evi- 


dentiary hearing on this very point. 

Wien cannot seriously contend that enforcement of the provisions 
of Section 401 would not be in the public interest. Rather, Wien's cir- 
cumstances are the "usual" ones of an applicant which is seeking new route 
authority in markets it does Rot serve, or where it seeks to create a 
monopoly where one does not exist. 

Even apart from the foregoing, the new routes requested by Wien and 
the markets to be abandoned by Western are far too extensive to be autho- 
rized by an exemption. The Board's exemption and certification powers 
are not merely an alternative means by which the Board Canleuchonine new 


routes. No,there are definite limits to the Board's power to authorize 


new operations or modify an existing route pattern by exemption. As the 


United States Court of Appeals for the District of Columbia Circuit has 


evatedse! 
"Despite the broad language of Section 416(b) we think 
it is perfectly clear that the Congress did not set up 
so elaborate a series of provisions in respect to the 
certification of carriers, and the public interest, con- 
venience and necessity therein involved, and at the same 
time grant its administrative agency power to destroy those 
elaborate provisions. We think there is and must be a bound- 
ary to the authority of the Board under its exemption power 
to impinge upon the certificated service." (American Airlines 
v. Civil Aeronautics Board, 235 F.2d 845 (1956), cert. den. 
353 U.S. 905). 


The boundary between the Board's exemption and certification powers would 
clearly be violated by the grant of Wien's application for a grant by exemp- 
tion of the extensive local routes which Western seeks to abandon. 
B. The Exemption Portion Of The Western/Wien Application Is Repe- 
tive Of Applications For Exemption In Dockets 19905, 19881 And 
19853 -- All Of Which Were Denied -- And As Such Must Be Dis- 
missed. 
On May 13, 1968, Northern Consolidated (since merged into Wien) filed 
an exemption application to serve Kenai and Kodiak on Route 126 (Docket 19881). 
Ten days later, Alaska Airlines filed an exemption application to serve Kenai 
(Docket 19905). Earlier, Kodiak Airways had applied for an exemption to engage 
in air transportation between Kodiak and Anchorage (Docket 19853). All three 


of the above exemption applications were denied by Order 69-3-68, which in- 


stituted the Alaska Service Investigation: 


1/ Similar views have been expressed by Congress. Thus, during the legislative 
proceedings leading to passage of the supplemental carrier legislation, P-L. 
87-528, the Senate Committee on Commerce stated: 


"The Committee is also strongly of the opinion that the 
Board's practice of routinely permitting continual large- 
scale charter operations by exemption is not only unwise, 
but illegal, because not within the ‘unusual circumstances' 
contemplated by Section 416." (S. Rep. No. 688, 87th Cong. 
Ist Sess., 1961, p. 13) ; 


"Applications for exemption authority to provide service in 
the Anchorage, Kodiak, Kenai-Kodiak, and Anchorage-Kenai 
markets have been filed by Kodiak Airways, Wien, and ASA. All 
of these markets are now served on a regular basis by Western 
and will be considered as part of the broad-scale investiga- 
tion which the Board will institute herein. In the circum- 
stances, we do not believe that there has been a sufficient 
showing that enforcement of the Act would be an undue burden 
on the carriers and not in the public interest. The exemption 
applications will therefore be denied." (Order 69-3-68, p. 4) 


Although 'Wien's" exemption application of May 13, 1968 was different in form, 
it contained essentially the same proposals as the current application. 

The Western/Wien Joint Application may indicate that Western is a re- 
luctant carrier, and this fact is most assuredly roterant to an investiga- 
tion of replacement service after notice and hearing, but it does not alter 
in any way the conditions existent when Order 69-3-68 held that the applica- 


tions for exemptions to serve Kenai and Kodiak must be denied because the 


routes were to be considered in the Investigation. The unilateral attempt 


by Western and Wien to restructure the area's air service, ex parte, cannot 
overcome the Board's earlier finding that it should be done only after a 
hearing on the merits. : 

VI. WIEN'S EXEMPTION REQUEST CANNOT BE GRANTED IN THE ABSENCE OF A HEARING. 

As above set forth, there are serious major competitive and route structure 
problems raised by Western/Wien which in and of themselves require the applica- 
tion to be subjected to the scrutiny of the hearing process. 

Similarly, there are basic policy questions that cn be answered only after 
allowing all parties an opportunity to be heard and to cross-examine and rebut 
the contentions of contending parties. For example, what are the needs of the 
various city pairs for service? Is there a need for direct service or single- 


plane service to Seattle? Do the local markets require competition and can 


they support it? Would the needs of King Salmon, Kodiak and Kenai and the 
beyond area served through these points be met fully and adequately by im- 
proved and/or single carrier pervicelice Anchorage for connections in all 
directions, or do they require single carrier and/or single plane service 
beyond Anchorage? If the latter, to what point or points? These and many 
other questions can only be answered after a full hearing. An exemption 
absent a hearing will not lie. 

WHEREFORE, Western Alaska Airlines, Inc. prays that the agreement and 
exemption request filed by Western/Wien be denied and dismissed or that it 
be set for hearing. 

« Respectfully submitted, 
, \ 


ual i 
Robert Reed eS 


SE lM) (role f- 
Stephen M. Crekoff 


Attorneys for Western Alaska Airlines, Inc. 


February 24, 1970 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Answer was served this 


day on Counsel for Western and Wien and upon those persons served with the 


Western/Wien Application, by causing a copy of same to be mailed in a pro- 


perly addressed, postage prepaid envelope. 


EkMn Laake ie 
Stephen M. Creskoff 


February 24, 1970 


Washington, D. C. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and : 
WIEN CONSOLIDATED AIRLINES, INC. Y Docket 21882 
5 CAB Agreement 
for Approval of an Agreement; for Suspension °' 
of Service and Exemption, * 


JOINT REPLY OF 
__WESTERN AIR LINES, INC, AND 
WIEN CONSOLIDATED AIRLINES, INC. 
TO ANSWERS TO APPLICATION FOR EXEMPTION 


COMMUNICATIONS with respect to this Joint Reply should be addressed to: 


J. JUDSON TAYLOR, President RAYMOND I. PETERSEN, President 
Western Air Lines, Inc. Wien Consolidated Airlines, Inc. 
6060 Avion Drive 4100 International Airport Road 

Los Angeles, California 90009 Anchorage, Alaska 99502 


GERALD P. O'GRADY SIGURD WIEN, Chairman of the Board 
ERNEST T. KAUFMANN Wien Consolidated Airlines, Inc. 
Western Air Lines, Inc. P. O. Box 3009 

6060 Avion Drive Fairbanks, Alaska 99701 

Los Angeles, California 90009 


Attorneys for SEAMON AND SULLIVAN 
Western Air Lines, Inc. 700 Woodward Building 
Washington, D. C. 20005 


Attorneys for 
Wien Consolidated Airlines, Inc. 


March 5, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and ci 
WIEN CONSOLIDATED AIRLINES, INC. = Docket 21882 


for Approval of an Agreement; for Suspension : oe Agreement 
of Service and Exemption. 


JOINT REPLY OF 
WESTERN AIR LINES, INC. AND 
WIEN CONSOLIDATED AIRLINES, INC, 
TO ANSWERS TO APPLICATION FOR EXEMPTION 


Now come Western Air Lines, Inc. (Western) and Wien Consolidated 
Airlines, Inc. (Wien), through counsel, and in support of this, their Joint 
Reply to the Answers of Alaska Airlines, Inc. (ASA), Kodiak Airways, Inc. 
(KAI), and Western Alaska Airlines, Inc. (WAA) to the Joint Application of 
Western and Wien (Joint Application), inter alia, for exemption authority, 
pendente lite, for Wien to provide air transportation between Anchorage and 
Kodiak via Kenai and Homer and between Homer and King Salmon on 2 
temporary basis pending decision in the Alaska Service Investigation, Docket 
20826, respectfully represent and allege as follows: | 

L 


The answers of ASA, KAI and WAA fail to show any valid reason why 
the temporary exemption requested should not be granted. The answers 


concede that there will not be any adverse impact upon the existing 
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operations of the protesting carriers or any other air carrier. The essen- 
tial thrust of the answers of KAI and WAA relate entirely to their ambitions 
for expansion, and not their present status. They argue that the Board 
should institute a new Alaska Service Investigation, overlapping and dupli- 
cating the existing Investigation, so as to afford those carriers an opportunity 
to try issues for which they are not applicants in the existing Investigation 

or issues which they did not seek to have included in that proceeding, even 
though the proposed suspension of Western could be foreseen and, in fact, 

put in issue. Contrary to the allegations of KAI and WAA, the grant of the 
requested exemption on an interim basis will not prejudice any other air 
carrier or deprive the Board of any freedom whatsoever to resolve the issues 
already pending before the Board in the Alaska Service Investigation. No 
«permanent solution is proposed, but only a voluntary, interim arrangement 
pending decision in the existing Investigation and consistent with the issues 
in that case. The services agreement makes specific provision for the con- 
tingency that the Board, after full hearing, might arrive at a different 


solution. 1/ 


In fact, under all the circumstances, there is a serious doubt as to 
whether WAA or KAI have any standing to contest the grant of the exemption 
requested. They did not make timely application for the specific routes 
involved, although opportunity was afforded to do so in the Alaska Service 


1/ During the Western strike in 1969, Wien was able to promptly inaugurate 
— and to discontinue Anchorage-Kodiak service without any dislocation. 
No other carrier is in a position to do so. 
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Investigation. The request for exemption and the service agreement merely 
provide for provision of interim services by a carrier which is an applicant 


therefor in the Alaska Service Investigation and which has the present ability 


to perform the services without acquiring any new equipment or other sub- 


stantial investment. 

KAI and WAA, as small aircraft operators, are not in any position 
to provide such services without relatively enormous emestment Their 
ability to acquire the necessary equipment and facilities is dependent upon 
consummation of acquisitions which may or may not be approved by the Board 
and which will require protracted legal procedures. 7 

The grant of the exemption will not change the existing certificated 
service pattern over the Anchorage-Kenai-Homer-Kodiak segment except for 
the substitution of Wien for Western. There will be no added carrier com- 
petition and substantial benefits will be provided through the provision of 
the services by Wien. Frequency of service will be increased with the pro- 
vision of first jet service. In addition, these points will gain single-carrier 
service to points on Wien's system which covers practically all of the 
interior of Alaska plus improved connecting services to Seattle and south- 
eastern Alaska. The Joint Applicants have demonstrated that the interim 
relief is consistent with the public interest, and the purposes of the Investiga- 
tion. The answers do not rebut the allegations of the Joint Application, but 
are a belated effort to expand the Investigation and to consolidate new applica- 


tions therein. 
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Therefore, the answers are without merit and the grant of the re- 
quested interim exemption will so clearly benefit the public interest that 
the Board should act promptly and grant the Joint Application. The public 
interest should not be obfuscated or delayed by patently unmeritorious 
allegations by carriers which are unable to provide the required interim 
service without a radical alteration of the status quo, and will not be affected 
thereby. 

The grant of the relief requested by Western and Wien is consistent 
with the numerous precedents cited in their Joint Application, including the 
Northeast-Mohawk Agreement, Order 69-12-73, December 16, 1969. The 
unprofitable services of Western will be eliminated, including unnecessary 
competition between Anchorage and King Salmon. Wien will provide service 
which is as good as or better than the service now provided by Western. 
Wien, a subsidized carrier, will be strengthened and will not be required to 
make any substantial investment in equipment or facilities to provide the 
service on an interim basis. There will be no prejudice to KAI or WAA, both 
of which are now in the process of seeking approval to sell out to other 
interests. 

IL. 

The answers of KAI and WAA demonstrate that these small aircraft 

operators are seeking expedited hearing on applications filed too late for 


inclusion in the Alaska Service Investigation, Docket 20826. 


In that proceeding, the Board put into issue, new and additional service 
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between Anchorage and Kodiak via Kenai and Homer, as well as the suspen- 
sion or termination of Western's existing authority in those markets. In 
addition, the Board put in issue in that Investigation, the question of the 
suspension or termination of Wien's or Western's authority to serve King 
Salmon, based upon tentative findings that competition may not be economically 
feasible or consistent with sound regulatory policy (Order 69-3-68, March 19, 
1968). : 

The only application submitted in that proceeding by KAI was for 
Anchorage-Kodiak nonstop authority (Docket 19851). It filed no application 
for authority to serve Kenai or Homer, despite the fact that it had previously 
contested an exemption of Wien to provide service to Kenai and that service 


over the entire segment was made an issue. Western Alaska filed no applica- 


tion or motions in that proceeding, and did not even petition to intervene in 


the Investigation. 

Thus, the protestations of KAI and WAA come two years too late. They 
have had full notice of the issues involved, but have done nothing to even offer 
to meet the needs, in the event Western was suspended. Having waived the 
opportunities afforded by the Board, they should have no standing to contest 
an interim, voluntary arrangement between Wien, an applicant to provide 
service to Kenai, Homer and Kodiak in the Investigation, and Western, whose 
suspension is at issue in that proceeding, and which is coneiin with the 
objectives of the Board in instituting the Investigation. : 
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KAI and WAA are now asking the Board to establish a new proceeding over- 
lapping, duplicating or fragmenting the Alaska Service Investigation, so as to 
permit them to have an expedited hearing, on matters they should have raised 
two years ago. This would be destructive of orderly administrative procedure 
and cause further delay in the Investigation. Under these circumstances, 
there are no Ashbacker issues involved, since the requested exemption in- 
volves matters essentially within the Scope of the Investigation which KAI and 
WAA voluntarily chose not to pursue. 

Furthermore, KAI and WAA have failed to Suggest any realistic proposal 


for the interim solution of the existing economic problems for the undoubtedly 


protracted period between the present and the date of decision in the new 
investigation which they request. 

ASA is not seeking to provide replacement local services for Western 
over the local segment at this time, and since KAI and WAA are not ina posi- 
tion to do so, it is only logical that Wien be permitted to provide the needed 
Service as an interim solution to Western's economic problems. This is not a 
case of an ex parte selection by Western, but rather one dictated by hard 
economic reality, which will result in elimination of uneconomic operations 
by Western, elimination of uneconomic competition between Anchorage and 
King Salmon in the summer months, and provide Wien with added utilization, 
operational benefits and a modest profit during the interim period. 


18% 
KAI correctly concedes that the grant of the exemption will not ad- 
versely affect any other carrier's current operations. The argument that the 
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grant of exemption would have a detrimental affect on KAI's opportunities for 
achieving similar authority is completely without merit. As noted above, there 
is nothing prejudicial to the applications pending in the Alaska Service Investi- 
gation, where these services are in issue and in which KAI did not choose to 
apply to serve Kenai and Homer. The cases cited by KAI, such as Airlift- 
Slick Route Transfer and Delta-Chicago & Southern Merger Case, all involved 
existing competitive services with other carriers, 2 factor which is completely 
lacking here, except to the extent that unnecessary competition during a few 
months of the year would be eliminated between peeeen ent King Salmon. 

it would appear that KAI's real interest is not in providing local service, 
but rather an extension not only to Anchorage, but to Seattle as well and to 
become a States-Alaska carrier. This new-found ambition of KAI may be a 
product of the proposed acquisition of KAI by interests affiliated with persons 
operating with both large and small aircraft throughout Alaska which it will be 
necessary for the Board to scrutinize with great care. : 

KAI concedes that the Federal Aviation Act does not require a hearing 
in cases involving the transfer of a certificate. However, no such transfer is 


here involved, but merely the grant of a temporary exemption, pending the 


over-all determination of how these points should be served on a permanent 


basis in the Alaska Service Investigation. 

The quotation cited by KAI (Answer, page 5) from Northeast~Mohawk 
Transfer Case, supra, is particularly appropriate here. Neither KAI nor 
any other carrier has alleged that it would suffer any diversion or other 
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adverse effect by reason of the grant of the relief requested, and none will 
occur. And nothing here involved will prejudice the trial of the ambitions or 


opportunities of any other carrier. 


IV. 

The answer of WAA is similar in thrust to that of KAL WAA, also 
pending a change of ownership to interests owning large aircraft within 
Alaska, is not seeking to replace the service now provided by Western. Like 
KAI, it is seeking extension to Seattle and, in addition, proposes to provide 
duplicative service between Anchorage and King Salmon. It does not even 
propose to serve Homer. 

The strained arguments of WAA are completely without merit. There 
is nothing ex parte involved herein. There will be a full evidentiary hearing 


on the adequacy and economy of service to the points here involved in the 


Alaska Service Investigation. The grant of exemption will in no way undercut 


the Investigation, and will provide improved service and elimination of unneces- 
sary duplication on an interim basis pending decision in the Investigation. 

The exemption will maintain essentially the existing competitive 
status quo, and the only elimination of competition will be in a market which 
is served by Western only on a seasonal basis and where, due to the introduc- 
tion of modern jet equipment by Wien, there will be sufficient capacity to 
accommodate all of the traffic with a minimum of added schedules during the 


coming summer season. It is clear, therefore, that contrary to the arguments 
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of WAA, the grant of the exemption, for all the reasons stated in the Joint 


Application, is clearly in the public interest. 

The efforts of WAA to raise Section 408 issues are completely without 
merit. The interim relief requested does not involve any transfer of any 
route or flight equipment between carriers. There is no purchase or contract 
to operate involved. The purchase by Wien of Western's ground property and 
equipment does not involve a substantial part of the properties of Western. 
The assignment or sublease of Western terminal facilities to Wien is de 
minimis, and the agreement here involved contains provisions for appropriate 
steps to be taken in the event that the Board, after full evidentiary hearing 
in the Investigation, makes some other disposition of the services in the areas 
involved, The interim arrangement proposed by Western and Wien involves 
only temporary suspension and temporary exemption as same may be authorized 
by the Board. | 

The allegation of WAA that the whole Bristol Bay area will be cut off 
from the possibility of even single-carrier service to Anchorage, Kenai and 
Kodiak is far-fetched to say the least. The Bristol Bay area is now served 
by Wien through both King Salmon and Dillingham, the only two points of any 
consequence served by WAA; and under the temporary exemption, Bristol 
Bay will have improved single-carrier service to Kodiak, Kenai and Homer, 
as well as continuing to have multiple single-plane and nonstop services to 
Anchorage. | 
It is particularly significant that WAA did not seek new authority 


in the pending Alaska Service Investigation. In any event, Kodiak-Seattle 
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service has no impact on WAA at all. It is, therefore, quite clear that WAA, 
which refers to "strong financial support" through the proposed acquisition 

by Alaska Aircraft Leasing Company and to Boeing 727 operations (Answer, 
pages 7-8), is not speaking in terms of its present posture, but in terms of 
some unknown ambitions based upon aspirations of proposed new owners who, 
on information and belief, own large aircraft and have aircraft on lease on the 
North Slope of Alaska, miles from WAA's existing operations. Indeed, it is 
quite apparent from the WAA answer that the grant of an exemption to Wien 
will have no impact on WAA's existing operations. What WAA now seeks is 

a new Alaska Service Investigation to be instituted for the benefit of its pro- 
posed new owners involving an acquisition proceeding in which hearing has not 
yet been held. Under this posture, it is doubtful that WAA, as presently con- 
stituted, has any real interest in this limited matter. 

All of the matters cited by WAA as to the Board's authority to grant 
exemption, under the circumstances here involved, for a temporary period, 
pendete lite, are inapposite. The existing circumstances clearly constitute 
unusual circumstances, as the Board has clearly recognized in a host of 
orders, such as Northeast-Mohawk, supra. The earlier exemption proceed- 
ings involving Kenai and Kodiak are inapposite here. In that instance, the 
issue was whether there was a need for service in addition to that provided by 
Western. Here, the issue involves only the temporary maintenance of exist- 


ing service on an economical basis in lieu of Western's uneconomic service. 
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The additional questions which WAA contends require hearing in- 
volve matters already in issue in the Alaska Service Investigation or which 
the Board has decided should not be considered in that Investigation. The 
efforts of WAA, like KAI, to bring into issue matters outside the scope of 
the Alaska Service Investigation are simply a petition for reconsideration 
of the scope of that proceeding based upon the new-found ambitions of WAA, 


which did not request any route expansion in that proceeding. 


Vv. 


While the thrust of ASA's Answer is not entirely clear since it 


claims that the instant Application is not mutually exclusive with ASA's 
Application in Docket 21855, and it is agreed that there are no Ashbacker 
problems involved, the considerations it raises are without merit. There 
is no doubt as to need for continuation of local service between Anchorage 
and Kodiak via Kenai and Homer. This is especially true, since ASA would 
not propose to provide any service to Homer and during a substantial por- 
tion of the year, proposes to operate only 2 single round-trip only four days 
a week. Therefore, there is an urgent need for continuation of local service 
over the Anchorage-Kenai-Homer-Kodiak segment not only to serve local 
needs, but to assure frequent and convenient connections for traffic to 
Seattle and southeastern Alaska as well as to other points in the interior. 
Contrary to ASA's implication that the instant Application may be 
prejudicial to ASA's Application to provide long-haul services, the reverse 
is undoubtedly true. As pointed out in Wien Consolidated's Answer to ASA's 
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Application, grant of ASA's Application could divert, according to Alaska's 
own estimates, in excess of $750,000 from the local operations and could 
seriously affect the viability thereof during the interim period here in- 
volved. Furthermore, the Wien proposal would benefit far more passengers 
and would in fact result in improvement in service to the local points. It 

is significant that in the past, despite nonstop Kodiak-Seattle service, over 
one-half of the Kodiak-Seattle passengers chose to move via Anchorage, 

aa did practically all of the Kenai-Seattle passengers. This is undoubtedly 
due to the high frequency of nonstop service in the Anchorage-Seattle market 
and the fact that the movement between Kenai and Seattle via Anchorage would 
result in less circuity. 

There is no showing that the proposed service by Wien will have any 
impact on intrastate carriers as is evidenced by the fact that despite the 
wide publicity given to the proposal, no answer has been filed by any intra- 
state carrier, including the principal carrier which is related to the com- 


pany which is proposing to acquire Kodiak Airways. 


VIL 


Therefore, the answers of ASA, KAI and WAA demonstrate that the 


grant of the exemption requested would have no impact whatsoever upon any 
existing air carrier and is in the public interest as an interim temporary 
measure to insure the provision of adequate and improved service on an 
economical basis, in a very limited area of Alaska. There would not be any 
prejudice to the Board's freedom of action in the Alaska Service Investigation, 


- 105 - 118-119 
Rather the answers relate to future aspirations outside the scope of that 
case and outside the scope of the issues here involved. The grant of the 


exemption requested will essentially maintain the status quo, both from 


a competitive and a service point of view relating to matters within the 

scope of the existing Investigation. It would make possible needed services 
on an economically sound basis with benefits to the traveling public and to 

the over-all transportation system as well, with substantial interim benefit 
to Western by eliminating uneconomic operations, and to Wien by eliminating 
a measure of uneconomic competition and strengthening its over-all opera- 
tions for a temporary period until the Board has a full opportunity to examine 
the problems here involved in depth and in relation to the entire intra-Alaska 
air transportation system. 

It is significant that the communities involved support the relief 
requested, This reflects the true public interest in the grant of exemption 
since these communities realize that Wien, as an intra~Alaska carrier oper- 
ating required types of equipment and based at Anchorage, will be responsive 
to their needs and provide the best possible service on an economic basis. 
The overweening ambitions of air carriers which are not in 2 position to 
provide the required services or of proposed successors engaged in aeronauti- 
cal enterprises not subject to the Board's jurisdiction should not be allowed 
to frustrate the expeditious and voluntary resolution of serious problems 
affecting air transportation in Alaska today on a temporary interim basis 
and the public benefits that will flow therefrom. | 
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WHEREFORE, the foregoing premises considered, Wien Con- 
solidated Airlines, Inc. respectfully prays that the Honorable Civil 
Aeronautics Board will reject the answers of Alaska Airlines, Inc. , Kodiak 
Airways, Inc. and Western Alaska Airlines, Inc. and expeditiously grant 
the relief requested in the Joint Application of Western Air Lines, Inc. 
and Wien Consolidated Airlines, Inc. in Docket 21882; and for such other 
and further relief consistent with the premises herein as this Honorable 
Board deems fitting and proper. 

Respectfully submitted, 
/s/ Theodore I, Seamon 
Theodore I, Seamon 


Attorney for Wien Consolidated 
Airlines, Inc. 


/s/ Gerald P. O'G: 


Vice-President, Western Air Lines, Inc. 


March 5, 1970 
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CERTIFICATE OF SERVICE 


[hereby certify that I have this date served the foregoing Reply by 


mailing copies thereof, postage prepaid and properly addressed, to the 
Governor of the State of Alaska; the Chairman of the Alaska Transportation 
Commission; the Mayors of Kenai, Homer and Kodiak; the Director, Division 
of Aviation, Department of Public Works, State of Alaska; the Airport 
Manager at Kenai; the Commander of the Kodiak Naval Air Station; and 
counsel of record for all parties to the Alaska Service Investigation, Docket 
20826, including the Postmaster General. 


March 5, 1970 
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Order 70-3-110 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 23rd day of March, 1970 


Joint Application of 


WESTERN AIR LINES, INC. > Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC. > CAB Agreement 21598 


for approval of an agreement, for a temporary 
suspension, and for a temporary exemption. 


Applications of 


ALASKA AIRLINES, INC. : Dockets 21855 
KODIAK AIRWAYS, INC. : 21963 
WESTERN ALASKA AIRLINES, INC. : 21969 


for temporary exemptions. 


Petition of : 
WESTERN ALASKA AIRLINES, INC. * Dockets 21970 


for the institution of an investigation, 
and for severance of issues. 


Docket 20826 et al. 


ORDER DENYING TEMPORARY SUSPENSION AND TEMPORARY EXEMPTIONS, 
DENYING PETITION FOR INSTITUTION OF AN INVESTIGATION 
AND SEVERANCE OF ISSUES, AND EXPANDING INVESTIGATION 


There are now pending before the Board a number of pleadings re- 
lating to service between Kodiak, Kenai, Homer, King Salmon, and 


\ 


Anchorage, Alaska, and Seattle, Washington. 
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In Docket 21882, Western Air Lines, Inc. (Western), and Wien 
Consolidated Airlines, Inc. (Wien), have filed a joint application requesting 
approval of an agreement, and grant of a temporary suspension and a tempo- 
rary exemption. The joint filing contemplates that Western would receive 
authority to temporarily suspend service at Kodiak, Kenai, Homer, and 
King Salmon, Alaska, and that Wien would receive a temporary exemption 
to provide replacement service between Anchorage and Kodiak via Kenai, 
and Homer, and between Homer and King Salmon. The joint agreement also 
provides that Wien would, inter alia, purchase Western's ground property at 
the various points at which Western would be temporarily suspended, that 
Wien would assume Western's subleases at these points, and that Wien 
would offer employment to Western's employees at these points. 

In Docket 21855, Alaska Airlines, Inc. (Alaska), has applied for a 
temporary exemption to provide service between Anchorage and Seattle via 
Kenai and Kodiak. | 

In Docket 21963, Kodiak Airways, Inc. (Kodiak), has filed an ex- 
emption application requesting authority to provide service between Anchor- 
age and Kodiak via Homer and Kenai, and between King Salmon and Seattle 
via Kodiak. | 

In Docket 21969, Western Alaska Airlines, Inc. (Western Alaska), 
has filed an application requesting a temporary exemption to provide 
Anchorage-King Salmon service, and Anchorage-Seattle service via King 


Salmon, Kenai, and Kodiak. Western Alaska has also filed a petition for 
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the institution of an investigation to consider the issues raised by its 
certificate application, in Docket 21936 (which seeks authority similar to 
that sought in Western Alaska's exemption application), and the suspension 
or other modification of Western's and Wien's authority at various points. 
In addition, Western Alaska seeks to sever from the Alaska Service In- 
vestigation the issues which would be included in the investigation which 
Western Alaska seeks to have instituted. 

Various civic and governmental parties have stated that they either 
support or do not object to approval of the Western/Wien joint application. 1/ 
Answers in opposition to the joint application have been filed by Kodiak 
and Western Alaska. Alaska has filed an answer stating that the carrier 
does not believe that its exemption application and the Western/Wien joint 
application are mutually exclusive, but that grant of the joint application 
might prejudice the resolution of the Alaska Service Investigation. ALPA 
has filed an answer requesting a deferral of the joint application until such 
time as more information is available to determine what effect grant of the 
application would have on both Western's and Wien's pilots. Western and 


Wien have filed a joint reply to the answers filed by the air carriers. 


1/ The City of Homer has filed a letter in support of the joint applica- 
tion while the City of Kenai, the City of Kodiak, the Kodiak Island Borough, 
and the City of Homer Chamber of Commerce have stated they do not object 
to grant of the joint application. The Alaska Transportation Commission has 
stated its opposition to the proposed suspension of Western unless similar 
replacement service is provided. 
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With respect to Alaska's application, the City of Kodiak and the City 
of Kenai have stated that they support the application. Answers in opposition 
have been filed by Kodiak, Western, and Western Alaska. Wien has filed 
an answer Stating that it does not oppose Alaska's application provided that 
Alaska is limited to providing Kodiak-Seattle turnaround service or to 
carrying passengers whose origin or destination is Seattle. Pan American 
has filed an answer which requests that if Alaska's application is granted, 
Alaska should also receive an exemption from its Fairbanks long-haul 
restriction so that the proposed Anchorage-Seattle flights vill not be re- 
quired to originate or terminate at Fairbanks. Alaska has filed a reply to 
the answers filed by Kodiak, Western, Western Alaska, and Wien. 

Answers in opposition to Kodiak's application have Deen filed by 
Alaska, Western, Western Alaska, and Wien. Kodiak has filed a reply. 

With respect to Western Alaska's application for a Some 
exemption, 2/ answers in opposition have been filed by Alaska, Kodiak, 
Western, and Wien. Western Alaska has filed a reply. : 

Upon consideration of the foregoing and other relevant matters, we 


have decided to deny the Western/Wien joint application and the exemption 


2/ Answers in opposition to Western Alaska's petition for the institution 
of an investigation and for the severance of issues have been filed by Alaska, 
Western, and Wien, while Kodiak has filed an answer in support of Western 
Alaska's petition. 
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applications of Alaska, Kodiak, and Western Alaska.2/ With the exception 
of certain King Salmon markets, each of the markets for which exemption 


authority is requested will be in issue in the pending Alaska Service 


Investigation, as hereinafter expanded, in which a hearing is imminent. 4/ 


The four competing applications for temporary exemptions raise difficult and 
complex questions including issues of carrier selection and mutual exclusivity. 
We believe that these issues would be more appropriately decided after the 
development of a complete evidentiary record in the pending Alaska Service 
Investigation. In view of the foregoing, we are unable to find that enforcement 
of the Act would be an undue burden on the applicants and would not be in the 


public interest. 3/ 


3/ We will also deny Western Alaska's petition for the institution of a 
Separate investigation and its petition for the severance of issues. Since we 
are hereinafter expanding the Alaska Service Investigation to consider the need 
for Kodiak-Seattle nonstop service and the hearing in the Alaska Service In- 
vestigation is imminent, no useful purpose would be served by instituting a_ 
Separate investigation at this time. 

4/ The issues in the Alaska Service Investigation already include the 
modification of Western's and Wien's existing authority to serve King Salmon. 
The applicants have set forth no matters which persuade us that the Board 
should consider issues of authorization of additional service at King Salmon. 
The hearing in the Investigation is scheduled for June 15, 1970. 


5, / Since we are denying Wien's request for a temporary exemption to 
provide the proposed replacement service, we shall also deny Western's ap- 
plication for a temporary suspension. Without replacement service by either 
Wien, Kodiak, Western Alaska, or Alaska, suspension of Western would leave 
the Anchorage-Kenai /Kodiak markets without certificated service and there- 
fore would not be in the public interest. 

Furthermore, we shall dismiss without prejudice the joint application 
for approval of the Western/Wien replacement agreement. Since we are deny- 
ing the temporary suspension and temporary exemption, it would be premature 
for the Board to consider the agreement at this time. The parties may wish to 
refile this agreement subsequently if the circumstances warrant. 
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Although we are denying the various requests for exemp- 
tions to provide Kodiak-Seattle nonstop service, we have decided 
to modify the scope of the Alaska Service Investigation to include 
the issue of suspension, termination or other modification of 


Western's authority in the Kodiak-Portland/Seattle market and 
6/ 


the authorization of new or additional service therein. — Western 


has recently discontinued nonstop service in the Kodiak-Seattle 
market in which Western carried in excess of 15, 000 on-line 
passengers during 1969. a/ Under these circumstances, we believe 


it appropriate to consider whether a new carrier should be 


6/The Kodiak- Portland/Seattle markets shall be added to the list 
of markets in Appendix A of Order 69-3-68, dated March 19, 1969, 
subject to the condition that any award of Kodiak- Portiand/; Seattle 
authority must be in the form of a separate segment. Interested 
parties shall have seven days to file motions to consolidate appli- 
cations for Kodiak-Portland/Seattle authority. We do not anti- 
cipate that the inclusion of these markets will result in any delay 
in the precedural dates in the Investigation. All persons seeking 
consolidation of applications for Kodiak- Portland/Seattle authority 
should exchange direct exhibits supporting their applications on the 
date for direct exhibits which has been established by the Examiner, 
even if the Board has not yet acted on the motions to consolidate. 


7/However, we also note that of the 15,000 on-line passengers in 
the market carried by Western during 1969, almost 50 percent of 
the passengers elected to utilize connecting service at Anchorage. 
Should Western not reinstitute Kodiak-Seattle nonstop service 
during the pendency of the Alaska Service investigation, we believe 
that the remaining passengers can utilize connectin service at 
Anchorage where there are presently eight nonstop round trips per 
day to Seattle. 


8/ 


authorized in the market, in addition to, or in place of Western. — 


We note that we do not intend the limited expansion of the 
Investigation authorized herein to be construed as an indication 
that we are likely to grant other requests for expansion. The size 
of the markets here involved, and the fact that nonstop service has 
been discontinued, constitute exceptional circumstances. Moreover, 
we believe that our present action will not cause any delay of the 
Investigation, while grant of subsequent requests for expansion 
would be likely to delay the proceeding. 

ACCORDINGLY, IT IS ORDERED THAT: 

1. The application of Alaska Airlines, Inc., Docket 21855, 
be and it hereby is denied; 

2. The joint application of Western Air Lines, Inc., and 
Wien Consolidated Airlines, Inc., Docket 21882, insofar as it re- 
quests approval of CAB Agreement 21598, be and it herein is dis- 
missed without prejudice; 

3. The joint application of Western Air Lines, Inc., and 
Wien Consolidated Airlines, Inc. , Docket 21882, except to the 
8/ While Alaska has filed a motion, on March 11, 1970, requesting 
that a be expanded in the same manner as has been 
accomp! in order, the Board's action has been taken on 


its own initiative as a matter of discretion and we shall, therefore, 
dismiss Alaska's motion. 
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extent dismissed herein, be and it hereby is denied; 
4. The application of Kodiak Airways, Inc., Docket 
21963, be and it hereby is denied; | 


5. The application of Western Alaska Airlines, Inc., 


Docket 21969, be and it hereby is denied; 

6. The petitions of Western Alaska Airlines, Inc. , Docket 
21970 and 20826, be and they hereby are denied; : 

7. The scope of the Alaska Service Investigation, Docket 
20826, et al., be and it hereby is expanded to include the issue 
of suspension, termination, or other modification of Western 
Air Lines, Inc.'s authority and the authorization of new or addi- 
tional air service in the Kodiak- Portland/Seattle market, with any 
authority awarded to be in the form of a separate segment and in- 
eligible for subsidy; | 

8. Motions to consolidate and applications for Kodiak- Portland/ 
Seattle authority shall be filed no later than 7 days after the service 
date of this order and answers to such pleadings shall be filed no 
later than 5 days thereafter; | 

9. The motion of Alaska Airlines, Inc., Docket 20826, to 
expand the scope of the Alaska Service Investigation, be and it 
hereby is dismissed; and | 
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10. A copy of this order shall be served on Alaska Airlines, 


Inc., Howard'J. Mays, Kodiak Airways, Inc., Northwest Airlines, 


Inc., Pan American World Airways, Inc., Western Air Lines, 
Inc., Western Alaska Airlines, Inc., Wien Consolidated Airlines, 
Inc., the Alaska Transportation Commission, the City of Anchorage, 
the City of Kenai, the City of Kodiak, the City of Homer, the City 
of King Salmon, the City of Portland, and the City of Seattle. 

This order shall be published in the Federal Register. 

By the Civil Aeronautics Board: 


HARRY J. ZINK 
Secretary 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC, and : Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC. : CAB Agreement No. 21598 


for Approval of an Agreement; for Suspension : 
of Service and Exemption. z 


PETITION OF 
WESTERN AIR LINES, INC. AND WIEN CONSOLIDATED AIRLINES, INC. 
FOR RECONSIDERATION OF ORDER 70- 3-110 


COMMUNICATIONS with respect to this Petition should be addressed to: 


J. JUDSON TAYLOR, President RAYMOND I, PETERSEN, President 
Western Airlines, Inc. Wien Consolidated ‘Airlines, Inc. 
6060 Avion Drive 4100 International Airport Road 

Los Angeles, California 90009 Anchorage, Alaska 99502 


GERALD P. O'GRADY SIGURD WIEN, Chairman of the Board 
ERNEST T. KAUFMANN Wien Consolidated Airlines, Inc. 
Western Air Lines, Inc. P. O. Box 3009_ 
6060 Avion Drive Fairbanks, Alaska 99701 
Los Angeles California 90009 
Attorneys for SEAMON AND SULLIVAN 
Western Air Lines, Inc. 700 Woodward Building 
Washington, D. C.. 20005 
Attorneys for 
Wien Consolidated Airlines, Inc 


April 6, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and :; Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC, S CAB Agreement No. 21598 


for Approval of an Agreement; for Suspension : 
of Service and Exemption. s 


PETITION OF 
WESTERN AIR LINES, INC. AND WIEN CONSOLIDATED AIRLINES, INC. 
FOR RECONSIDERATION OF ORDER 70-3-110 

Come now Western Air Lines, Inc. (Western) and Wien Consolidated 
Airlines, Inc. (Wien) (hereinafter sometimes collectively referred to as 
"the Applicants") and jointly Petition for Reconsideration of Order 70-3-110, 
served March 23, 1970, insofar as said order denies the above-captioned 
joint application for approval of an agreement, for temporary authority for 
Western to suspend service at Kenai, Homer, Kodiak, and King Salmon, 
Alaska, and for temporary exemption authorizing Wien to engage in air 
transportation between Anchorage and Kodiak via Kenai and Homer and be- 


tween Homer and King Salmon (Joint Application). 2/ In support hereof, 


Wien and Western respectfully represent and allege as follows: 


17 Western and Wien take no position with respect to that portion of said 

~ Order which denies the applications of other carriers for exemption 
authority to engage in air transportation between Seattle and Kodiak or 
between Seattle and other Alaskan points. 
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The Board should reconsider Order 70-3-110 because it fails to im- 
plement the standards of the Act. It fails to recognize the public benefits 
which would accrue by approval of the Joint Application of Western and 
Wien, by grant of temporary suspension authority to Western, and by grant 
of temporary interim exemption authority, pendente lite, to Wien. The 
effect of the Order is to maintain uneconomic service by Western, to con- 
tinue uneconomic competition between Western and Wien, and to deny the 
public for the indefinite future, improved service to points to which the 
Board finds service should be maintained on an interim basis. 

The Board's Order, insofar as it denies the Joint Application, gives 
undue weight to filings by carriers which would be utterly unaffected, either 
adversely or beneficially, by grant or denial of the Western /Wien applica- 
tion. Such denial, however, will have a substantial adverse impact on both 
Western and Wien, the only two air carriers affected by either the existing 
service or the proposed interim services over the segments involved, 

It is clear, as demonstrated infra, that pending the at least two-year 
period which must intervene before the conclusion and final disposition of 
the Alaska Service Investigation, the denial of the interim relief requested 
jointly by Western and Wien would preclude action of a salutary nature inso- 
far as the two applicants are concerned, deprive the public of improved 
service and constitute undue burden upon Wien. The continuing hardship 


which would be imposed upon Western and the prejudice to Wien constitute 
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undue burden in both the practical and statutory sense of the term. The 


public represented by the three major communities involved, Kodiak, Homer 


and Kenai, support the interim action and recognize the benefits and improve~ 


ments which would accrue to their air service. 

The objections of the two small aircraft operators, Kodiak Airways 
(KAI) and Western Alaska (WAA), as noted infra, verge on the frivolous 
insofar as raising demonstrable and realistic problems of selection during 
the interim period. Neither of those carriers is in position to provide the 
service and neither has alleged, much less attempted to demonstrate, any 
prejudice in any respect whatsoever, traffic or otherwise. Alaska Airlines 
(ASA), the other carrier involved in the subject Board order, has expressly 
disclaimed any conflict between its own immediate interests and the grant of 
the Joint Application of Western and Wien. 

Nor are the administrative processes of the Board prejudiced in terms 
of the pending Alaska Service Investigation from a legal or practical point 
of view. As in the case of the Western strike in 1969, Wien could as it did 
then institute the service here at issue on an interim basis and leave the 
markets involved without dislocation, should the Board's final decision in 
the Investigation reach a different result. 

Several circumstances have intervened to highlight matters which were 
not focused upon or were not otherwise before the Board at the time of its 
consideration of and order on the subject application and which are discussed 
in more detail, infra. These include, inter alia, the fact that Western has 
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more recently, in its annual statement, announced that for the calendar 
year 1969, it sustained over-all losses in excess of $12, 000, 000. It can- 
not afford to withstand the substantial drain represented = services over 
the subject local intra-Alaska routes which do not integrate with its over- 
all services, equipment-wise or otherwise. Developments involving the 
important North Slope oil area to which Wien is presently the only author- 
ized scheduled air carrier, including delay in construction of the pipeline 
with resulting postponement of oil production, have led to significant de- 
cline in traffic requirements to the North Slope and consequent adverse 
impact upon utilization of aircraft committed by Wien in March of 1969, 
over a year ago, and to be delivered in May. The two objecting carriers, 
KAI and WAA, originally predicated their aspirations for the type of 
routes at issue upon then pending proposals of sale. since that time, it has 
been announced that the two persons independently proposing to acquire 
each of the certificated bush carriers now propose merger with resultant 
indefinite postponement of the acquisition cases pending filing of new ap- 
plications, involving a proceeding which will in and of itself be complex, 
controversial and completely speculative as to its ultimate results (see 
Docket 21790; letter from applicants dated March 27, 1970, and Notice of 
Hearing Postponement dated March 30, 1970). ; 

Order 70-3-110 would require Western, a certificated long-haul 
trunkline, which suffered more than a $12,000, 000 loss in 1969, to continue 


to accrue losses at a rate in excess of $2,600, 000 a year over a local 
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intra-Alaska segment. It would require Western to continue uneconomic 
competition with Wien, a subsidized intra-Alaska carrier, during the 
coming summer season over the Anchorage-King Salmon segment. It would 
deny Wien not only relief from such uneconomic competition, but also the 
opportunity for operational flexibility and added aircraft utilization which 
will earn it over $3,123,000 and increase its profits by nearly $500,000, at 
a time when the economy of its local intra-Alaska operations and aircraft 
utilization are being adversely affected by unforeseen developments. The 
order would deny three local Alaska communities, which the order finds 
require continued service, of first jet and otherwise improved service in- 
cluding increased frequency by the only air carrier, which, by reason of its 
existing equipment, personnel, facilities and the nature of its operations, 
is the only logical carrier in position to provide the required services on an 
interim basis. 


The public benefits resulting from the grant of the Joint Application 


are uncontroverted by any party, but are not even discussed in Order 


70-3-110. Nor does the order find that any other air carrier would be ad- 
versely affected by grant of the Joint Application. The order merely denies 
the Joint Application, without benefit to anyone and with serious detriment 
to the public and the only two carriers affected by grant or denial -- Western 
and Wien. 

Order 70-3-110 is predicated entirely on a conclusion that various 
filings by parties which would be unaffected by grant or denial of the Joint 
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Application "raise difficult and complex questions including the issue of 
carrier selection and mutual exclusivity. "’ As pointed out infra, this con- 
clusion will not withstand critical analysis and is supported by no underly- 
ing findings of fact directed to the matters alleged. : 

Wien seeks only interim exemption authority to provide Anchorage- 
Kenai-Homer-Kodiak and Homer-King Salmon service a authorized to 
be provided by Western, service which it substantially provided during the 
Western strike of 1969. No one else has applied to provide King Salmon- 


Homer service and only KAI has applied for exemption to provide Anchorage- 


Kenai-Homer-Kodiak service. 

KAT does not have present ability to provide the service on an interim 
basis. It does not have suitable flight equipment, trained personnel, or even 
the resources to obtain the necessary facilities. It is not an applicant to 
provide that service in the Alaska Service Investigation in which such service 
is in issue. It is unable to show undue burden or impact on it and its alleged 
financial capacity is based entirely on a proposed acquisition of control by 
a third party (about whose financial or other fitness nothing is known) and 
which is subject to approval in formal proceedings which now have been 
indefinitely postponed because of further acquisitions, including WAA, 

To deny the Joint Application because of the KAT filing, is to abdi- 
cate the Board's responsibility for the certificated air transportation sys- 
tem in Alaska and to prejudice the operations of the only two air carriers 
directly affected. The voluntary interim arrangement between these two 
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carriers is consistent with the issues in the Alaska Service Investigation 
and will not prejudice hearing on any application by any other air carrier or 
limit the Board's freedom of action in. the Investigation or in any other pro- 
ceeding in which such applications may be heard. The same comment 
applies to WAA, save that the latter carrier has not applied for exemption 
or certificate over the same route. 

Therefore, the public interest requires that Western be permitted to 
suspend its service at Kenai, Homer, Kodiak and King Salmon on a temporary 
basis and that Wien, which has clearly demonstrated undue burden, be 
granted temporary, interim exemption authority, pendente lite, to engage 
in air transportation between Anchorage and Kodiak via Kenai and Homer 
and between Homer and King Salmon, pending decision in the Alaska Service 
Investigation. No added competition would be involved. All existing needed 
services would be maintained on an economic basis. And no other carrier 


would be affected. 


IL. 

The only reason cited by the Board for denial of the Joint Application 
is that there are allegedly "difficult and complex questions" of carrier 
selection and mutual exclusivity, which could be "more appropriately de- 
cided" after the development of a complete evidentiary record in the Alaska 
Service Investigation. While the Joint Applicants agree that the issues of 


Anchorage-Kenai-Homer-Kodiak service and the suspension of Wien or 


Western at King Salmon should be permanently decided in the Investigation, 
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where they have been in issue for the past year, the only applicant for 
Anchorage-Kenai-Homer-Kodiak service in that case, other than Wien, ASA 
has not opposed approval of the agreement or the grant of exemption to Wien 
to provide the service on an interim basis. Therefore, there is no question 
of carrier selection to be resolved in the interim. 

Similarly, there is no interim question of carrier selection in the 
Anchorage-King Salmon market. The question at issue in the Investigation is 
solely whether Western, which provides limited service to that point on a 
seasonal basis, or Wien, which provides service between King Salmon and 
numerous other points on a year-round basis, will be suspended. Western 
and Wien have agreed that Western should be suspended. Any other decision 
would deprive King Salmon of year-round service to Anchorage and numerous 
other points, and no one else has advocated otherwise. 

As to mutual exclusivity, the only possible such issue involved in the 
Investigation, is whether Seattle services would adversely affect local 
Anchorage-Kenai-Homer-Kodiak service, but ASA and Wien both agree that 
the two services are not mutually exclusive. In any event, since the Board, 
in Order 70-3-110, has recognized that the lack of Kodiak-Seattle will not 
seriously inconvenience the public and under its disposition of the applica- 
tions there will be no such service in the interim period, this issue is moot 
with respect to the interim relief requested by the Joint Application. 

Under these circumstances, there is no substantial issue of fact 
involved in carrier selection. Only one applicant, Wien, has the present 
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ability to perform the temporary service for which it has applied. There- 
fore, by no stretch of the imagination can the two applications for temporary 
authority pendente lite be considered to be mutually exclusive. Mutual 
exclusivity must be tested in relation to facts and not theory. The situation 
here is entirely different from the situation which would be presented by 

two applications for permanent authority. Both applications are for tempo- 
rary, not permanent, authority for a period of not more than two years 
pending final decision by the Board in the Alaska Service Investigation. 

One applicant has the present ability to perform. The other, without trained 
personnel, without suitable aircraft, and without financial ability to acquire 
those aircraft, with no station at or rights to Anchorage could not possibly 
finance a short-term operation under temporary authority. Therefore, 
factually speaking, the two applications for temporary authority are not 
mutually exclusive. 

Another factor in testing the existence of mutual exclusivity is the 
status of both applicants in the Alaska Service Investigation. In that case, 
Wien is prosecuting an application for Anchorage-Kenai-Homer-Kodiak 
authority while KAT is prosecuting an application for Kodiak-Anchorage 
authority without intermediate points. By failing to apply in the Alaska 
Service Investigation for the same authority as Wien is seeking, KAI has 


waived its rights to assert the Ashbacker doctrine. 2/ By belatedly filing 


1/ Nor is Ashbacker technically applicable to the instant type of exemption 
issue. 
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for exemption authority between Anchorage and Kodiak via Kenai and Homer, 
KAI cannot now be allowed to create an Ashbacker-type situation after having 
waived its rights to assert such a claim in the Alaska Service Investigation. 

In their application, Western and Wien are trying to implement on a temporary 
basis a program which they are both committed to advocate in the Alaska 
Service Investigation, in which case KAI does not have the status of a com- 
peting applicant. | 

Therefore, insofar as Anchorage -Kenai-Homer-Kodiak is concerned, 
the pending applications do not involve any substantial issues of carrier 
selection. Neither do they involve any realistic issues of mutual exclusivity. 
From a factual point of view, there is only one applicant with the present 
ability to provide the temporary service for which it has applied and a de- 
cision in its favor would not involve any difficult or complex questions. Cer- 
tainly, Ashbacker has no application in the light of the facts involved. 

In the Anchorage-King Salmon market there are no competing ap- 
plications for temporary exemption. Western has artiod to suspend service 
at King Salmon. WAA has applied for exemption authority to serve that 
market. The two applications are certainly not mutually exclusive. The 
Board could grant Western's application to suspend and decide the WAA appli- 
cation on the merits. The granting of Western's application to suspend 
would not in any way prejudice the application of WAA. The Board has al- 
ready placed in issue in the Alaska Service Investigation the possible suspen- 


sion or termination of Western's or Wien's authority to serve King Salmon. 
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It has not included in that case any issue regarding the certification of 
additional service to King Salmon under any circumstances. Therefore, 
the application of WAA for exemption.authority raises issues beyond the 
scope of Western's application to suspend and beyond the scope of the 
issues in the Alaska Service Investigation. 

In this connection, it is significant that WAA, a bush operator in 
Bristol Bay, is in exactly the same position as KAI in applying for tempo- 
rary exemption authority. It has no present ability to provide the service it 
proposes. It lacks sufficient trained personnel and is without suitable equip- 
ment. It has no apparent ability to finance the acquisition of suitable air- 
craft and its allegations of financial ability rest entirely on the proposed 
acquisition of control by a third party (about whose financial condition 


nothing is known) which acquisition is subject to approval by the Board in 


formal proceedings in Docket 21790, now indefinitely postponed at the re- 
quest of the applicants. 


U1. 

Order 70-3-110, also stated that, in view of the carrier selection 
and mutual exclusivity problems, shown to be without basis supra, the Board 
is unable to find that enforcement of the Act would be an undue burden on 
the applicants and would not be in the public interest. Such a conclusion 
undoubtedly stems from the fact that the order does not focus on the benefits 
and effects of grant of the interim relief requested by the Joint Application 
or the impact of the denial thereof. 
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Wien, while a growing and vigorous carrier, has vast obligations in 
a large area practically without other means of transportation. It serves 
169 points. 154 of those points have populations of less than 500 persons, 
most less than 100. Many, if not the bulk of the population at these small 
points, are unemployed and/or have incomes which would not meet the 
minimum standards of acceptable income even in the 48 contiguous states, 
where the cost of living is much lower than in Alaska. Under these circum- 
stances, subsidy is a sine qua non, of providing service to these remote 
points, even with relatively high fares, rates and ares 

Wien's subsidy requirements have been continually reduced over the 
last decade, only by vigorous efforts directed to the ecquiaition of new more 
economical equipment, concerted efforts to develop the economy of the area 
served and various new developments in the area. : 

One of the few major new developments, other than transient con- 
struction activities, such as the White Alice and Dew-Line projects serviced 
by Wien, is the oil strike on the North Slope. In the initial exploration 
phase, prior to the placement of bids for leases, this development led to 
substantial activity, much of which was, devoted to charter and contract 
operations. Wien, however, had been steadily building up its scheduled ser- 
vices to the North Slope, with the expectation that the construction of the 
proposed Trans-Alaska Pipe Line and consequent production activity would 
generate substantial new traffic. However, activity on the North Slope has 


recently been substantially decreased and the pipeline project now appears 
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to be delayed for at least a year, primarily due to insufficient knowledge of 
the extent of permafrost along the route and the affects of warm pipe in 
permafrost, as well as problems relating to the ecology. Numerous law 
suits are now pending in the courts brought by villages in the path of the 
projected pipeline and at least one restraining order has been granted. 

The decrease in such activities and the failure to initiate the pipe- 
line project will have a serious impact on the utilization of Wien's equip- 
ment, including new equipment to be delivered in May to meet anticipated 
expanded requirements. 

Under these circumstances, it now appears that Wien will be either 
saddled with excess equipment or will be required to dispose of equipment, 
which it will later have to reacquire at presumably inflated prices. The 
Anchorage-Kenai-Homer-Kodiak replacement services and the elimination 
of Western's competitive service to King Salmon would substantially alle- 
viate these problems. 

Under all the circumstances, including the fact that Wien is now 
vigorously prosecuting an application for Anchorage -Kenai-Homer-Kodiak 
authority and the suspension of Western at King Salmon, the time and ex- 
pense of a separate hearing or the delays inherent in the existing hearings 
would constitute an undue burden on Wien. 

Wien is the only air carrier authorized to engage in air transporta- 
tion to the North Slope area, with application pending for certificate authoriza- 


tion in the Alaska Service Investigation, in which proceeding other carriers 
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have applied for duplicating authorization to the North Slope area which 

is generally intermediate between Wien's certificated route between 
Anchorage/Fairbanks and Point Barrow/Barter Island. At minimum, 

until final disposition of the Alaska Service Investigation, Wien will be the 
sole air carrier providing scheduled air transportation to that area. Wien 
has programmed its services to meet the scheduled air transportation 
requirements of the North Slope area and has not undertaken to engage 

or equip itself for sporadic charter and contract requirements involving 
outsized equipment and aircraft which are not adapted to the basic scheduled 
transportation system of Alaska which is substantially encompassed by the 
totality of the present Wien certificated system. It has, however, under- 
taken, by commitment undertaken over a year ago, the acquisition of an 
additional B-737 aircraft especially configured for the scheduled service re- 
quirements of Alaskan service ind.uding the North Slope oil activity. 

We have present here a voluntary arrangement entered into be- 
tween two carriers, Western and Wien, pursuant to contract whereby each 
assumed certain commitments and obligations, including commitments by 
Wien to take over station facilities and station personnel, as the only 
logical carrier in position to provide such substitute service. There is no 
indication that the two protesting carriers, which as we — seen do not 
have the ability to provide the service, would be in position or willing to 
enter into the equivalent type of agreement. The short answer is that there 
is a present agreement which as been proffered to the Board, negotiated 
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and consummated by and between the two carriers involved, the joint 
applicants and joint petitioners herein. Certainly, the circumstances here 
are much more compelling for approval of the voluntary agreement be- 
tween Western and Wien at issue herein than in the United-Frontier wet 
lease case, infra, which was opposed by Air West, a carrier who con- 
cededly did have the ability to provide the service which United had con- 
tracted to Frontier. 

And certainly, the circumstances involved in this case, particularly 
in the light of intervening developments affecting Wien, establish a much 
more compelling case of undue burden than the circumstances which im- 
pelled the Board to grant Mohawk exemption authority contemporaneous 
with suspension of Northeast over certain segments in the New England area 


(Northeast-Mohawk Agreement, Order 69-12-73, infra). The fact that no 


carrier opposed the Northeast-Mohawk arrangements does not constitute 

@ meaningful distinction in evaluating the public interest and undue burden 
standards in this case, when realistic consideration is given to the posture 
of the two protesting carriers in the instant case, their inability to provide 
the interim service, and the unfounded basis for their opposition or exemp- 
tion aspirations. 

The Board instituted the Alaska Service Investigation on its own 
initiative and made certain tentative findings looking to hoped for solutions 
which would improve the economy of the air transport carriers and systems 
to and within Alaska. The very matters to which the Western/Wien 
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arrangements are directed are fully consistent with the tentative findings of 


the Board underlying specific route issues of suspension, termination and 
replacement and which include specifically the Anchorage-King Salmon and 
the Anchorage -Kenai-Homer-Kodiak routes. Western and Wien have volun- 
tarily met to provide, on an interim basis during the two years which must 
reasonably be expected to elapse before final disposition of the case, 
specific measures which will allow, now, public service improvement, 
elimination of significant and material Western losses, and strengthening of 
the subsidized Wien system, in a manner which has precedent (the 1969 
Western strike and Wien replacement during the period of the strike over 
the Kodiak route and the continued suspension of Western to King Salmon for 
the continuing duration of its seasonal authorization). And to reiterate, it is 
clear that the immediate benefits to the public, to Western and to Wien can 
be authorized now and for the two-year intervening period without prejudice 
in any respect whatsoever to the Board's full freedom to act in a different 
manner after consideration of the record and in its final disposition of the 
Alaska Service Investigation. Indeed, it could be concluded that the failure 
to allow this immediate interim relief would tend to frustrate the very ob- 
jectives which caused the Board to institute the Alaska Service Investigation. 
In the many cases involving intra-Alaska and U.S. -Alaska services, the 
Board has consistently adjured the carriers to initiate their own voluntary 
proposals individually and by agreement to resolve operational and route 
problems, whether on permanent or interim bases. Western and Wien 


- 134 - 


should be encouraged, not frustrated, in their efforts. 
The Board has consistently recognized that the inability to inaugurate 


new service by a carrier during the pendency of a hearing on its application 


constitutes an undue burden. Shenandoah Valley Airport Commission, Order 
—— ee ee ee VONISSION 


E-14648, 13 November 1959; Bonanza, Order E-14711, December 4, 1959; 
Pan American (Rock Sound), Order E-21228, August 28, 1964; Pan American 
(St. Lucia), Order E-19680, June 13, 1963; Cordova, Order E-14628, Novem- 
ber 10, 1959; American (Palm Springs), Order E-25951, November 9, 1967; 
American, (Houston Cleveland), Orders E-25903, October 31, 1967 and 
E-26394, February 23, 1968; Miami-Key West, Order E-26518, March 15, 
1968; Pan American (Virgin Islands), Order E-23472, April 4, 1966. 

In many of those instances, the service at issue was the subject of 
competing applications in pending route cases, Gi. e. Orders E-21228, 
E-19680, E-25951, E-26394) with opposition to the grant of exemption and 
even competing requests for exemption (Order E-26394). Ina recent order, 
Order 70-1-111, January 22, 1970, the Board approved an arrangement be- 
tween Frontier and United for the provision of service by the former over 
the latter's route, including service over a segment served by a local service 
carrier, which opposed the agreement and offered itself as a candidate for 
the same arrangement. The Board granted an exemption from Section 401 
in that case, even though it was not requested, and approved the voluntary 
arrangement offered by the two applicant carriers. 
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The Board found in several of the cited cases that the carrier 
granted exemption was the logical carrier to provide the service in the 
interim period because of the nature of its existing operations. In Order 
70-1-111, it found that it should not intervene in the bargaining process and 
reject the voluntary arrangement between the carriers, despite the opposi- 
tion by a third carrier which insisted that it was the logical carrier to 
provide the substitute service. : 

Other facts considered by the Board in finding undue burden in the 
cited orders, were (1) the ability to obtain added operating flexibility and 
utilization; (2) the fact that delay would prevent the provision of service 
during a coming peak season; (3) the limited nature of the service to be pro- 
vided in relation to the extent of present operations; (4) the temporary nature 
of the arrangement; (5) the financial benefit to the carrier; (6) the lack of 
need for subsidy support; (7) the status of the pending certificate proceeding; 
(8) the burden of duplicating an existing proceeding; (9) the fact that enforce- 
ment of the Act would prevent consummation of a voluntary arrangement in 
the public interest; and (10) that provision of service on an interim basis 
would assist in the development of a sounder record ina pending certificate 
case. | | 

All of these factors are present here. The arrangement is obviously 
in the public interest. Wien, which has a mixed fleet of B-737 and F-27 
equipment of the type necessary for the provision of the local service over 
this 262-mile route (via intermediate points) and which actually served the 
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route during the Western strike in 1969, is the logical carrier to provide 
the required service on an interim basis. Due to the slow-down in the oil 
boom and construction of the pipeline, it has an urgent need to maintain 
utilization of its expanding fleet during the interim period involved. Delay 
in acting on the Joint Application will preclude the provision of improved 
service during the rapidly approaching peak season and lead to continued 
unwarranted and uneconomic competition on the Anchorage-King Salmon 
route. The exemption would merely add three Alaskan points to the 167 
Alaskan points now served by Wien. The arrangement would be temporary 
in nature pending decision on the same issues in the Alaska Service In- 
vestigation in which direct exhibits are to be filed on April 15, 1970 and 
and hearing is to be held on June 15, 1970. The financial benefits to Wien 
will be extensive in terms of added revenues in excess of $2, 631,000 and an 
operating profit of more than $447,000. Equally important, at least, is the 
improvement of Wien's aircraft utilization which will assist in maintaining 
more economical unit costs in the face of over-all spiralling inflationary 
cost levels. At the same time, and for the interim period, Western, now 
experiencing substantial system losses, will be immediately relieved of an 
operation costing it over $2, 600,000 annually. 

The grant of the requested exemption authority will not require any 
added subsidy or financial support from the Federal Government. 


Wien is vigorously prosecuting, in the Alaska Service Investigation, 


authority to provide the Anchorage -Kenai-Homer-Kodiak service here 
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involved and is supporting the suspension of Western at King Salmon. The 
time involved in a duplication of that proceeding and the expense which would 
be entailed therein, alone, would constitute an undue burden on Wien. To 
delay the implementation of an agreement so obviously in the public interest 
until completion of the Investigation would result in denying the cities in- 
volved of improved service and deny Wien access to badly needed revenues, 
operating flexibility and added utilization of equipment, while subjecting 
Western to large continuing losses, for an indefinite period. It will require 
the maintenance of continuing unwarranted and uneconomic competition in 
the King Salmon market which serves no useful purpose. 7 

The Board has repeatedly found that the inability to implement re- 
placement agreements, pendente lite, which will allow a local carrier to 
improve its operations by providing service which it can furnish without 


subsidy support and which will result in improved service to the public 


constitutes an undue burden on the replacement carrier. Northeast-Mohawk 
Agreement, Order 69-12-73, December 16, 1969; Frontier-United, Order 
70-1-111, supra. As in the latter case, there are no grounds advanced 
which would warrant the Board to intervene and reject the interim arrange- 
ment voluntarily entered into between Western and Wien. | 

Under all of these circumstances, the inability to implement the in- 
stant arrangement between Western and Wien is clearly an undue burden on 
Wien and is not in the public interest, under virtually every standard ap- 
plied by the Board in past exemption proceedings. | 


In many of the precedents cited above, the request for exemption was 
contested. While the Board gave consideration to such opposition, such con- 
sideration was predicated on the impact on other carriers, in terms of 
diversion. It rejected such claims where it found that the impact would not 


be substantial or where it found the benefits to outweigh the adverse impact. 


Here, however, there is not even an allegation of diversion from any 
——- ———— ———— eee te sation of diversion irom any 


carrier, either subsidized or otherwise. Nor is any such diversion possible 
since none of the objecting carriers operate any service between any of the 
points involved. There is not even a possibility of any loss of connecting 
traffic, since WAA and KAI have monopoly bush routes and all traffic moving 
over segments at issue must move via the connecting carriers to those 
points. In fact, insofar as Seattle traffic is concerned, operation of the 
Kodiak-~Homer-Kenai-Anchorage segment by Wien rather than Western, will 
give ASA greater access to connecting traffic, since the Juneau and Seattle 
traffic will not be controlled by a carrier which has incentive to route traffic 
over its own connecting services. 

It is therefore impossible for the Board to find that approval of the 
interim agreement and grant of exemption to Wien will have any adverse 
impact on any other carrier. In this regard, it must be noted that mere 
opposition has no bearing on undue burden on Wien. The undue burden on 
Wien is exclusive of competitive considerations. Since there is no impact 
on any other carrier, the Board's failure to find undue burden is apparently 


erroneously related to inappropriate considerations. 


The Board is not a mere arbitrator between conflicting carrier 


aspirations. It has a duty and obligation under Section 102 of the Act to 
establish, maintain and foster sound economic conditions in air trans- 
portation and to promote adequate, economical and efficient air service. 
The Joint Application meets these criteria under all standards of the Act. 

The allegedly competing application, to which Order 70-3-110 
affords so much weight, and arguments in support thereof, do not challenge 
these basic principles. Rather the allegedly “competing” applications 
verge upon the frivolous. Insofar as they seek Seattle authority, they are 
not mutually exclusive, and do not have a material smpact on the local 
Anchorage-Kenai-Homer-Kodiak service. Only one of the applicants, 
Kodiak requests authority to provide similar service, which the Board in 
Order 70-3-110 finds must be maintained. : 

The latter application is by KAI, which is not an applicant in the 
Alaska Service Tnvestigation to serve either Kenai or Homer. There is thus 
no undue burden on Kodiak arising from duplication of its application in the 
Investigation. Further Kodiak is solely an operator of small aircraft. It 
admittedly does not have the resources to obtain the required equipment, 
absent approval of an acquisition by new interests which will provide the 
required capital investment. The proposed acquisition is, however, in- 
definitely postponed because the proposed acquiring company has announced 
its intent to merge with another company proposing to argue WAA, result- 
ing in a possible merger of KAT and WAA. : 
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Thus, any prospect of KAI acquiring even the resources to provide 
the needed services is highly speculative and will be the subject of an 
extremely complex proceeding, which will take, even with expedited pro- 
ceedings, a substantial period of time for consummation. 

In any event, KAI, which does not have the resources, equipment, 
personnel, or the facilities to provide the needed services, is not the logical 
carrier to provide the service on an interim basis and cannot show undue 
burden because it did not submit and cannot prosecute an application to pro- 
vide the services which are at issue in the Investigation. 

WAA is in a similar, but even more remote position in that even today 
it has not applied for certificate or exemption to provide Anchorage -Kenai- 


Homer-Kodiak service or to serve Homer replacing Western's existing 


service; and WAA is not a party, as applicant or intervenor, in the Alaska 


Service Investigation. 

ASA has not applied to provide local Anchorage-Kenai-Homer-Kodiak 
service, but rather to essentially replace Western's Kodiak-Seattle service. 
ASA has not opposed grant of exemption to Wien and concedes that its applica- 
tion by exemption is not mutually exclusive therewith. In addition, the 
Board found in Order 70-3-110 that there is a need to maintain the local ser- 
vice, but that there would be no undue hardship if Western's Kodiak-Seattle 
service is not replaced during the interim period. 

Therefore, there is no substantial question of competing applica- 


tions, carrier selection or mutual exclusivity. While there are incidental 
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overlaps, only Wien is in a position to, has applied to, and has an agreement 
to provide the necessary service. Only Wien has demonstrated that the en- 
forcement of the Act would constitute an undue burden on it and is not in the 
public interest. Mere filing of pieces of paper, without even any superficial 
merit, should not preclude the Board from advancing the public interest, 
causing unnecessary continuing substantial losses to Western, denying 
interim strengthening to Wien, continuing unnecessary competition between 
Western and Wien, the only two affected carriers, and cae the public 

the benefits of improved service for an indefinite period. This is particular- 
ly applicable here, where no other carrier will be adversely affected by 
grant of the requested relief, but both Western and Wien will be adversely 
affected by denial thereof. : 


VI. | 

Nor will any carrier be adversely affected, even from a procedural 
standpoint, by grant of the requested relief. Wien and Western both recog- 
nized that the interim arrangement might not be permanently approved by the 
Board in the Investigation and made provision therefor in the services agree- 
ment. The Board has noted in many of the interim exemption orders cited 
above, that the grant thereof, would not prejudice its action in the pending 
certificate proceeding. For example, in the St. Lucia exemption order, 
supra, the Board recognized that Pan American was the logical carrier to 
provide service to St. Lucia pending decision in the South America Investiga- 
tion, even though Caribair and Trans Caribbean were prosecuting applications 
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to provide the service in the certificate proceeding. In fact, in the certificate 
proceeding the Board certificated Caribair, not Pan American, to provide 
exclusive U.S. flag service to St. Lucia. 

The situation here is no different than that which prevailed during the 
Western strike last summer, when the Board granted Wien an exemption to 
provide service to Kodiak during the strike and denied a similar exemption 
request of KAI. Wien had the equipment and immediately inaugurated daily 
jet service to Kodiak. KAI did not have large equipment and would have had 
to lease equipment to provide any kind of reasonable service. The Board 
found that Wien would adequately serve the market and that there was no 
need for KAI's proposed service with small aircraft. 

Upon resumption of service by Western, Wien immediately termin- 
ated its service to Kodiak. No one was injured and the public was served. 
After termination of the strike, during which Western suspended service to 
King Salmon, the Board permitted Western to continue suspension of its King 


Salmon service for the duration of its seasonal authority between May 1 and 


September 30.2/ ‘Wien provided all the Anchorage-King Salmon service 


both during and after the strike, without any inconvenience to the public and 


without any adverse impact on any other air carrier. 


1/ The effective date of May 1, 1970, designated in the Western/Wien agreement 
was keyed to the beginning of Western's seasonal King Salmon authoriza- 
tion. 
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Thus, even if Wien is allowed to act as the exclusive carrier on the 
Anchorage-Kenai-Homer-Kodiak segment as Western is now, and in the 
Anchorage-King Salmon market, there will be no prejudice to KAI, WAA or 
ASA or any other carrier and no inhibition on the Board's freedom of action 
in any proceeding in which other pending certificate applications may be 
heard. : 

WHEREFORE, Western Air Lines, Inc. and Wien Consolidated 
Airlines, Inc. respectfully pray that the Honorable Civil Aeronautics Board 
will reconsider Order 70-3-110, March 23, 1970 and approve Agreement 
CAB No. 21598; will authorize Western to temporarily suspend service at 
Kenai, Homer, Kodiak and King Salmon; and will grant Wien temporary ex- 
emption authority pursuant to Section 416(b) of the Act to the extent necessary 
to authorize it to engage in air transportation of persons, property and mail 
between Anchorage and Kodiak via Kenai and Homer, and between Homer and 
King Salmon until sixty days after decision in the Alaska Service Investiga- 
tion, Docket 20826; and for such other and further relief consistent with the 
premises herein as to this Honorable Board may seem fitting and proper. 

Respectfully submitted, 
WESTERN AIR LINES, INC. 


. 


/s/ Gerald P. O'Grady 


WIEN CONSOLIDATED AIRLINES, INC. 


/s/ Theodore I. Seamon 
ore L Seamon 
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CERTIFICATE OF SERVICE 
I hereby certify that I have this day, served the foregoing Petition 
for Reconsideration, by mailing copies thereof, postage prepaid and properly 
addressed, to the Governor of the State of Alaska, the Chairman of the 
Alaska Transportation Commission, the Mayors of Kenai, Homer and 
Kodiak, the Director, Division of Aviation, Department of Public Works, 
State of Alaska, the Airport Manager at Kenai, the Commander of the Kodiak 


Naval Air Station, and counsel of record for all air carrier parties to the 


Alaska Service Investigation, Docket 20826, including the Postmaster Gener- 


al; and Western Alaska. 


/s/ Donna K. Herbert 
nna Her 


April 6, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Joint Application of 


WESTERN AIR LINES, INC. and : DOCKET 21882 
WIEN CONSOLIDATED AIRLINES, INC. : CAB Agreement 
> No. 21598 


for Approval of an Agreement; for 
Suspension of Service and Exemption. 


ANSWER OF ALASKA AIRLINES, INC. 
TO PETITION FOR RECONSIDERATION 


Communications with respect to this 
document may be addressed to: 


William V. Cheek 

General Counsel 
Alaska Airlines, Inc. | 
Seattle-Tacoma Int'] Airport 
Seattle, Washington. 98158 


and 


Herman F. Scheurer, Jr. 
Shanley & Fisher : 
1815 H Street, Northwes 
Washington, D.C. 20006 


April 13, 1970 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the Matter of the Joint Application of 
WESTERN AIR LINES, INC. and : DOCKET 21882 
WIEN CONSOLIDATED AIRLINES, INC. : CAB Agreement 


for Approval of an Agreement; for No. 21598 
Suspension of Service and Exemption. 


ANSWER OF ALASKA AIRLINES, INC. 
TO PETITION FOR RECONSIDERATION 


Alaska Airlines, Inc. ("Alaska") hereby submits this 
answer to the petition for reconsideration filed by Western Air Lines, 
Inc. ("Western") and Wien Consolidated Airlines, Inc. ("Wien") of 
Order 70-3-110, dated March 23, 1970, insofar as said order denies 
the joint application of Western and Wien. In support of this answer 
Alaska respectfully states as follows: 

1. As previously noted in its answer of February 24, 1970, 
to the joint application of Western and Wien, Alaska believed that the 
joint application is not mutually exclusive with the application which 
Alaska filed for an exemption in Docket 21855 in which it intended to 
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primarily provide services between Seattle on the one hand and 


Kodiak and Kenai on the other. It was Alaska's position, as 
stated in that answer, that its application in Docket 21855 and the 
joint application of Western and Wien could be granted independent 
of each other. i 

2. Ina concurrently filed document, Alaska is seeking 
reconsideration of Order 70-3-110 insofar as that order denied the 
application of Alaska in Docket 21855 for a temporary exemption 
to provide service between Seattle and Anchorage via Kodiak and 
Kenai. : 

3. In view of the lack of mutual exclusivity between the 
joint application of Western and Wien and the application of Alaska 
in Docket 21855, the following factors should be taken into account 
with respect to the former: : 

A. The effect, if any, on the applications pending in 
the Alaska Service Investigation, Docket 20826, for turnaround 
authority between Anchorage on the one hand and Kenai, Homer, 
King Salmon and Kodiak on the other. The grant of Alaska's appli- 
cation in Docket 21855 would not prejudice any such applications in 
view of the fact that it is based only on long-haul services, whereas 
the instant joint application might be prejudicial. : 


B. The impact, if any, that the substitution might 
have with respect to intra-state carriers now offering services 


between Anchorage and other points on the Kenai Peninsula. 


Here again the grant of the application of Alaska in Docket 21855 


would have no effect, whereas the joint application very well 
might. 

C. The lack of any direct Seattle-Kodiak service which 
has occurred since Western made an unauthorized suspension of 
such service as of January 31, 1970. Here again the grant of the 
application of Alaska in Docket 21855 would meet this need, whereas 
the grant of the joint application would cause inconvenience to the 
Seattle-Kodiak and Seattle-Kenai passengers requiring them to be 
routed over Anchorage at a higher fare and subject to the vicissitudes 
of connecting services at the busy Anchorage Airport. 

Respectfully submitted, 


/s/ William V. Cheek 
W: Vv. e 


/s/ Herman F. Scheurer, Jr. 
Herman F. Scheurer, Jr. 
Attorneys for: 
ALASKA AIRLINES, INC. 


April 13, 1970 


CERTIFICATE OF SERVICE 


I hereby certify that I have this 13th day of April, 1970, 


served the foregoing Answer by mailing copies thereof, postage 
prepaid, to the Govenor of the State of Alaska, the Chairman of 
the Alaska Transportation Commission, the Mayors of Kenai, 
Homer and Kodiak, the Director, Division of Aviation, Department 
of Public Works, State of Alaska, the Airport Manager at Kenai, 
the Commander of the Kodiak Naval Air Station, and counsel of 
record for all parties to the Alaska Service Investigation, Docket 
20826, including the Postmaster General. : 


/s/ Herman F. Scheurer, Jr. 
Herman F. Scheurer, Jr. 


Ses 


- 150 - (Si RatCate Ae 
en eeell ly —— 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the Joint Application of 


Docket 21882 
CAB Agreement 
No. 21598 


WESTERN AIR LINES, INC. and 
WIEN CONSOLIDATED AIRLINES, INC. 


for Approval of an Agreement; for 
Suspension of Service and Exemption. 
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ANSWER OF KODIAK AIRWAYS, INC. AND 
WESTERN ALASKA AIRLINES, INC. TO PETITION 
OF WESTERN AIR LINES, INC. AND WIEN CONSOLIDATED 
ATRLINES, INC. FOR RECONSIDERATION OF ORDER 70-3-110 


ZUCKERT, SCOUTT & RASENBERGER 
888 Seventeenth Street, N. W. 
Suite 600 

Washington, D. C. 20006 


Counsel for 
Kodiak Airways, Inc. and 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the Joint Application of 


WESTERN AIR LINES, INC. and 
WIEN CONSOLIDATED AIRLINES, INC. 


| Docket 21882 

CAB Agreement 
No. 21598 
for Approval of an Agreement; for 

Suspension of Service and Exemption. 
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ANSWER OF KODIAK ATRWAYS, INC. AND 
WESTERN ALASKA AIRLINES, INC. TO PETITION 
OF WESTERN AIR LINES, INC. AND WIEN CONSOLIDATED 
AIRLINES, INC. FOR RECONSIDERATION OF ORDER 70-3-110 

Kodiak Airways, Inc. (Kodiak Airways) and Western 
Alaska Airlines, Inc. (Western Alaske) hereby submit, 
pursuant to Rule 37(a) of the Board's Rules of Practice, 
their joint answer in opposition to the petition of 
Western Air Lines, Inc. (Western) and Wien Consolidated 
Airlines, Inc. (Wien) for reconsideration of Order 70-3-110, 
served March 23, 1970. 

Western and Wien seek reconsideration of that 
Order insofar as it denies their joint application for 
approval of an agreement; for temporary authority for 
Western to suspend service at Kenai, Homer, Kodiak, and 
King Salmon, Alaska; and for temporary exemption authorizing 
Wien to engage in air transportation between Anchorage and 


Kodiak via Kenai and Homer and between Homer and King Salmon. 


Kodiak Airways and Western Alaska oppose any reconsidera- 
tion of this aspect of the Board's Order, the decision 
having been properly based upon the facts that (1) equally 
worthy applications for part or all of the exemption 
authority sought by Wien was also sought by Alaska Airlines, 
Inc. (Alaska) (Docket 21855), Kodiak Airways (Docket 21963), 
and Western Alaska (Docket 21969), thereby raising "difficult 
and complex questions including issues of carrier selection 
and mutual exclusivity," and (2) all of the markets which 


are the subject of the Western/Wien application are at 


issue in the Alaska Service Investigation, Docket 20826, 


either for suspension of Western's aythority (with the 
exception of King Salmon-Homer) or for the authorization of 
new or additional service therein (with the exception of 
King Salmon-Homer and King Salmon-Anchorage). With that 
proceeding now having progressed beyond the date for sub- 
mission of direct exhibits, there can be no justification 
in terms of undue burden upon either petitioner for pre- 
judging the merits of the proposals submitted by them and 
other applicants for the authority in question through a 
belated grant of the Western and Wien suspension and 
exemption applications. 

In support of their answer, Kodiak and Western 
Alaska respectfully state as follows: 

1. Western and Wien have attempted in their 
petition to obscure the problem of contemporaneously-filed 


applications for the same authority sought by Wien by 


attacking anew the financial and operational qualifications 
of Kodiak Airways and Western Alaska. Aside from the fact 
that it was apparently attacks of just this nature (as 
previously iterated in Western's and Wien's answers to the 
exemption applications of Kodiak Airways and Western 

Alaska) which led the Board to decide that the various 
competing applications raised "difficult and complex ques- 
tions including issues of carrier selection and mutual 
exclusivity," the allegations of Western and Wien have no 
basis in demonstrable fact. Western and Wien have not been 
able to show in their pleadings that either Kodiak Airways 

or Western Alaska would have undue difficulty in implementing 
the service proposed in their exemption applications. Kodiak 
Airways set forth in its application at pages 7-8 thereof 

its plans for obtaining Electra aircraft and crews for use 

in its proposal. Similarly, Western Alaska set forth a 
specific proposal for use of the B-727 jet aircraft and 
stated in its Consolidated Reply that it could "inaugurate 
service over the route set forth in its exemption application 
approximately 60 days after grant of such authority by the 
Board" (p. 2). Basically, the attacks of Western and Wien 
regarding the fitness of Kodiak Airways or Western Alaska 

to operate its proposals narrow down to nothing more than an 
argument that award of competing applications should always 
be granted to the largest carrier, regardless of other factors 
favoring the logical expansion of a smaller carrier's routes. 


Needless to say, such an argument does violence to the Board's 


long-standing policy of favoring economic balance among 
certificated| carriers to the extent feasible and would, 
furthermore, | relegate carriers such as Kodiak Airways and 
Western Alaska (as well as Wien in the early stages of its 
history) to the indefinite operation of marginally-profitable 
bush routes. 

2. Western and Wien also repeat their earlier 
argument to the effect that the applications of Kodiak 
Airways and Western Alaska were contingent upon approval of 
applications filed in Dockets 21909 and 21970, respectively, 
for approval of the acquisition of all of the outstanding 
stock of the two carriers by outside interests. However, 
contrary to Western and Wien, neither application was made 
contingent upon such approval. Thus, Kodiak Airways stated 
at page 9 of its application that "even if approval of the 
acquisition is not obtained, Kodiak Airways is confident 
that it can successfully manage the lease of the aircraft" 
proposed in its application. Western Alaska also made clear 
in its consolidated reply that "the authority that Western 
Alaska is requesting is in no way contingent on Board 
approval of acquisition of control by Alaska Aircraft 
Leasing" (page 2). At the same time, both carriers quite 
legitimately pointed to the fact that the pending acquisitions 
would assist them in their efforts promptly to implement and 
thereupon to develop the routes in question. Consequently, 


unsubstantiated claims of "frivolous" objections and 


"frivolous" competing applications do not alter the fact of 


legitimate competing interests for the routes over which 


Western and Wien wish to assert exclusive control, regardless 
of the possible significance of this trigger word in other 
contexts. 

3. In any event, a forum will be available within 
two months' time for public hearing on all of ‘the issues 
raised by Western's and Wien's suspension and exemption 
application. Under these circumstances, Western and Wien 
cannot legitimately raise the question of undue burden by 
virtue of the fact that their application will be handled in 
accordance with the procedures specifically prescribed by the 
Federal Aviation Act. The matter of delay involved in follow- 
ing these procedures as opposed to award of exemption 
authority does not justify denial of the rights of Kodiak 
Airways and Western Alaska to a fair comparative considera- 
tion of their applications for the same or similar authority. 
Thus Kodiak Airways is an applicant in the Alaska Service 
Investigation for authority to provide all of the services 
proposed by Wien in its application for exemption and has 
already ag Eas exhibits in that proceeding in support of 


its proposal. Western Alaska is seeking reconsideration 


1/ The Board consolidated in Order 69-7-60 (July 1, 1969) 
Kodiak Airways' application for authority to operate on 
an unrestricted basis between Anchorage and Kodiak and 
"to serve on a permanent or temporary basis such other 
and additional points along the route above specified 
and the general area covered by said route. . .." On 
April 1, 1970, Kodiak Airways filed its Motion to Con- 
solidate Amended Application, seeking Kodiak-Seattle/ 
Portland authority and specifically naming Homer and 
Kenai as intermediate points along the Kodiak-Anchorage 
route. 
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of the Board's Order 70-3-110 to the extent that order 

failed to expand the Alaska Service Investigation to consider 
issues of new service in the King Salmon-Anchorage market 

and has filed a contingent motion to consolidate an applica- 
tion for said route in the event that the Board grants such 
reconsideration. Kodiak Airways and Western Alaska are 

thus prepared at this juncture to cast their lot with the 
Alaska Service Investigation as the appropriate forum at the 


moment in which to determine the various competing interests 


at stake with regard to the ersensoy, Alaska markets from 
2 


which Western now seeks suspension. Western and Wien should 
be content to do the same. 

4.; As a practical matter, it is inconceivable that 
Western could now have a dire need for suspension from markets 
with regard to which only seven months ago it was unwilling 
to hint at any such need (see letter of Western to Associate 
Chief Examiner Ralph L. Wiser in Docket 20826, dated 
August 15, 1969). Clearly, a resolution of this issue can 
await the outcome of hearings in the Alaska Service Investiga- 
tion, scheduled to begin on June 15. Similarly, Wien's 
allegations of undue burden by virtue of excess equipment 
availability because of a slowdown in North Slope oil 
development provides no basis for jumping the gun on the 


2/ Kodiak Airways and Western Alaska have not filed petitions 
for reconsideration of Order 70-3-110 to the extent that 
that Order fails to grant their applications for exemption 
authority in the markets from which Western seeks suspen- 
sion. However, they have a continuing interest in 
serving these markets and strenuously oppose any reconsid- 
eration of that order which would be limited to whether 
or not to grant the Western/Wien joint application in 
Docket 21882. 


Alaska Service Investigation, since Wien's entire route 
eee ce _snvestigation entire rouve 


System is at issue in that case and can be realigned in 
whatever fashion is required to accommodate this situation. 
Kodiak Airways and Western Alaska can see no reason why 
alleged over-buying by @ carrier shouid constitute an undue 
burden for purposes of granting exemption authority in any 
event, but certainly not when a hearing case appropriate for 
making ultimate resolution of the probiem is being con- 
temporaneously conducted. 

5. Western's and Wien'ts citation of the Northeast- 
Mohawk Agreement, Order 69-12-73, and the Frontier-United 
wet lease case, Order 70-1-111, do not serve to bolster an 
otherwise thinly-supported petition. In the former case, no 
other carrier expressed any form of interest in the authority 
subject to the transfer, so that the Board was able to conclude 
without dispute that implementation of the transfer proposal 
would be "without any significant adverse impact on other 
carriers" (Order 69-12-73, p. 7). In the Frontier-United 
proceeding, no application for certificate authority covering 
the services in question had been set for hearing and Frontier 
and United had themselves not filed any application for 
permanent transfer, so no Ashbacker considerations were 
present in that proceeding. Furthermore, the case involved 
only & wet lease and not a transfer of route obligations. 
This is quite a different situation from that extant in the 
present proceeding, when relevant applications for certificate 


amendments have not only been set for hearing, but proposals 
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have already been submitted in support thereof. The preju- 
dice to competing applicants in such a situation is too obvious 
to require further exposition. Finally, the other cases cited 
by Western and Wien involved the implementation of wholly new 
services and other exceptional circumstances. In the instant 
case, Western is fit and able to continue to provide the 


required services for the interim. 


WHEREFORE, Kodiak Airways, Inc. and Western Alaska 
Airlines, Inc., request that the Petition of Western Air 
Lines, Inc. and Wien Consolidated Airlines, Inc., for 
reconsideration of Order 70-3-110 be dismissed or denied. 
Respectfully submitted, 
ZUCKERT, SCOUTT & RASENBERGER 


Counsel for 
Kodiak Airways, Inc. and 
Western Alaska Airlines, Inc. 


April 16, 1970 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing 
Answer have been served upon all persons served with the 
Petition of Western Air Lines, Inc. and Wien Consolidated 
Airlines, Inc. for reconsideration of Order 70-3-110, by 
first class mail, postage prepaid. 


April 16, 1970 
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Order 70-7-113 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 23rd day of July, 1970 


Joint Application of 


WESTERN AIRLINES, INC. : Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC.: C.A.B. Agreement 21598 


for approval of an agreement, for a 
temporary suspension, and for a 
temporary exemption. 


Application of 


ALASKA AIRLINES, INC. : Docket 21855 
for a temporary exemption. : | 


ORDER GRANTING AND DENYING 
PETITIONS FOR RECONSIDERATION 


In Order 70-3-110, dated March 23, 1970, the Board denied 
the joint application of Western Air Lines, Inc. (Western) and Wien 


Consolidated Airlines, Inc. (Wien) requesting that Western be 


temporarily suspended at Homer, Kenai, Kodiak, and King Salmon, 
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Alaska, and that Wien be granted a temporary exemption to 
provide replacement service at these points. a The Board 

also denied the application of Alaska Airlines, Inc. (Alaska) for 

a temporary exemption to provide service between Anchorage 

and Seattle via Kenai and Kodiak. Petitions for reconsideration 

of the denial of the foregoing applications have been filed by 
Western and Wien jointly, and by Alaska. Kodiak Airways, Inc. 
(Kodiak) and Western Alaska Airlines, Inc., (Western Alaska) 
have jointly filed an answer in opposition to the Western/Wien 
petition for reconsideration. Alaska has filed an answer stating 
that its application for an exemption for Anchorage-Kenai-Kodiak- 
Seattle long-haul authority is not mutually exclusive with the 
Western/Wien joint application, and that both applications may 

be granted. The Master Executive Council of the Pilots of Western 
Air Lines, Inc. (Western Pilots) has filed an answer, accompanied 


1/ Since Wien already serves the Anchorage-King Salmon market, the 
joint application did not request that Wien receive a temporary exemp- 
tion to serve King Salmon. The joint application also requested 
approval of an agreement which provided that Wien would purchase 
Western's ground property and offer employment to various Western 
ground employees at Kenai, Homer, and Kodiak. 
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by a motion for leave to file an otherwise unauthorized document, 2/ 
requesting that if the Western/Wien joint application is approved, 
labor-protective provisions be imposed. 7 

Kodiak and Western have filed answers in opposition to 
Alaska's petition for reconsideration. Western's answer indicates 
that the carrier intends to resume its Kodiak-Seattle nonstop service. 3/ 
The Seattle Parties have filed an answer in support of Alaska's 
petition for reconsideration. : 

Upon consideration of the foregoing pleadings and other re- 
lated matters, we have decided to grant the Western/Wien petition 
for reconsideration and to deny Alaska's petition for reconsideration. 
In Order 70-3-110, we decided against awarding any of the exemption 
applications filed by Alaska, Kodiak, Western Alaska, and Wien, on 
the grounds that these applications raised difficult questions of 
carrier selection and mutual exclusivity, which we did not wish to 
resolve in advance of the development of a complete evidentiary 
record in the Alaska Service Investigation, Docket 20826. However, 
in the light of changed circumstances and various matters raised 


in the pleadings, we have now determined that exercise of our exemp- 


2/ Good cause having been shown, we shall grant the motion of the 
Western Pilots for leave to file an otherwise unauthorized document. 


3/ Western resumed its Kodiak-Seattle nonstop service on June 1. 
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tion powers is appropriate and in accordance with public interest. 
An important consideration underlying our decision in 

Order 70-3-110 was that the applications of Alaska and Wien for 

exemption authority in the Anchorage-Kenai-Kodiak-Seattle and 


Anchorage-Kenai-Homer-Kodiak markets, respectively, involved 


overlapping authority, raising the issue of whether the two pro- 


posals could both be operated on a profitable basis. However, 

it now appears possible to resolve this problem. Alaska's 
exemption application was predicated on Western's discontinuance 
of Kodiak-Seattle nonstop service. Western has recently resumed 
this service on a seasonal basis, and in these circumstances, we 
find it inappropriate to grant Alaska's exemption application. 
Accordingly, the impact of Alaska's operations on Wien's is no 
longer a significant issue. 

Moreover, we are persuaded that Wien should be selected 
in preference to the other applicants for exemption authority. We 
emphasize, however, that our selection of Wien for exemption 
authority in no way precludes us from reaching a different decision 
on the applications for certificate authority in the Alaska Service 
Investigation. In accordance with our long-standing rule, the 
Board will not view operations pursuant to the exemption (as dis- 


tinguished from pre-existing facts and circumstances relative 
to both exemption and certification) as a public convenience and 
necessity or a public interest factor to be considered in our 
decision on Wien's certificate application. 

Turning to the applicants for exemption authority, we find 
Wien to be the best qualified. Wien already has the necessary 
equipment, and Wien has negotiated agreements with Western 
to obtain facilities at Kenai, Homer, and Kodiak. Moreover, Wien 
already serves one of the markets at which Western seeks to sus- 
pend operations, Anchorage-King Salmon. : 

The other applicants for exemption authority appear to be 
less qualified than Wien to replace the service Western wishes to 
suspend. Unlike Wien, Alaska's primary interest is in providing 
Anchorage-Kodiak through service to Seattle, and, consequently, 
Alaska did not propose any Anchorage-Kodiak turnaround service. 
Western Alaska does not propose to serve Homer. Although Kodiak 
would serve both Kenai and Homer, neither Kodiak nor Western 
Alaska presently has suitable aircraft to provide replacement service 
for Western. While both carriers have indicated that they could 


obtain the necessary aircraft, they might be unable to do so imme- 


diately, thereby requiring Western to continue to maintain an 
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uneconomic operations for longer than would otherwise be 
necessary. si! 

In these circumstances, we shall authorize Western to 
temporarily suspend service at Kenai, Homer, Kodiak, and King 
Salmon, pending a final decision in the Alaska Service Investi- 
gation, and we shall grant Wien a temporary exemption pendente 
lite to provide service between Anchorage and Kodiak via Kenai 
and Homer. 5/ We have also decided to approve the Western/ 

Wien ground services agreement. 8/ We emphasize that our 
findings in this order are based on the presently available evidence 


and do not preclude us from reaching different findings based on 


4/ Moreover, Kodiak and Western Alaska might have no alternative 
use for larger aircraft in the event they should not prevail in their 
applications for certificate authority, and might be forced to dispose 
of such equipment at a loss. 


5/ We shall deny Alaska's petition for reconsideration since Alaska 
has failed to demonstrate error in the Board's determination or to 
demonstrate that reconsideration is otherwise warranted. 


6/ The agreement provides, inter alia, that Wien will offer employ- 
ment to various Western ground employees at Kenai, Homer, and 
Kodiak. While the Western Pilots have requested that labor-protective 
conditions be imposed, we shall deny this request. We are only 
awarding temporary authority pendente lite and the Board has a 
well-established policy that labor-protective provisions will not be 
imposed unless it is demonstrated that there will be a "general and 
system-wide impact on employees."" See Order 69-12-73, dated 
December 16, 1969, and Order 69-6-56, dated June 12, 1969. 


the full evidentiary record developed in the Alaska Service Investi- 


Our temporary approval of the Western/Wien joint appli- 
cation is predicated on our belief that this proposal holds promise 
of economic benefit to both the carriers involved without any 
significant adverse impact on other carriers or the traveling public. 
We further believe that Wien's proposed pattern of air service 
may result in substantially improved service for the public. 
Turning to the specific relief requested in the joint appli- 
cation, we first find that it is in the public interest to permit 
Western to temporarily suspend service at Kenai, Homer, Kodiak, 
and King Salmon on segment 2 of route 142. In the joint applica- 
tion, Western has alleged that its service at these points is unpro- 
fitable, and that Wien will provide replacement service which is 
as good as or better than the service provided by Western. a/ We 
believe that Western has made a sufficient showing to warrant the 
proposed suspension which will be on a temporary basis pendente 
lite. | 
7/ While Western is providing only two daily Anchorage-Kodiak round 
trips via Kenai and Homer with Lockheed Electra aircraft, Wien 
proposes six daily round trips in the Anchorage-Kenai market and 
three daily Anchorage-Kodiak round trips via Kenai and Homer with 
F-27 and B-737 jet aircraft. Wien has also indicated the carrier 


would augment its service in the Anchorage-King Salmon market if 
Western were suspended. 


We find further that it is in the public interest to grant a 
temporary exemption pendente lite authorizing Wien to provide 
replacement service between ancaorare and Kodiak via Kenai and 
Homer. Wien already serves the Anchorage-King Salmon market 
and since Western will sublease or assign to Wien its terminal 
facilities at Kenai, Homer, and Kodiak pursuant to the Western/Wien 
agreement approved herein, Wien will not have to incur substantial 
capital expenditures in opening several new stations. Moreover, 
grant of this authority to Wien should increase Wien's average 
annual utilization of its F-27 and B-737 aircraft, will provide the 
first single-carrier service between Kenai, Homer, and Kodiak, on 
the one hand, ‘and points north of Anchorage on Wien's system such 
as Fairbanks and Prudhoe Bay, on the other hand, and will provide 
the first Anchorage-Kodiak jet service. Significantly, no carrier 
has alleged that it would suffer any diversion by reason of the grant 
of a temporary exemption pendente lite to Wien, and we find that 
none would occur. 8/ 

The factors set forth above and the temporary nature of the 
relief granted herein establish that the grant of an exemption 


8/ Wien believes that it can provide replacement service profitably 
and has offered to accept the authority on a subsidy-ineligible basis. 
Accordingly, we will impose a condition providing that Wien's re- 
placement service will be ineligible for subsidy. 
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pendente lite to Wien is in the public interest. In aot of these 
considerations, we find that it would be an undue burden on 
Wien to deprive the carrier of the revenues, ao and in- 
creased operational efficiencies which will accrue as a result 
of the replacement services we are authorizing herein. 

We will also approve the Western/Wien agreement which 
provides that Western will assign or sublease its interest in 
the terminal facilities at Kenai, Homer, and Kodiak to Wien and 
which also provides that Wien will offer employment to various 
Western ground personnel at Kenai, Homer, and Kodiak. Imple- 
mentation of the agreement will save Wien the expense of opening 
any new stations at the points we are authorizing it to serve. 

ACCORDINGLY, IT IS ORDERED THAT: : 

1. The application of Western Airlines, Ine. » Docket 21882, 
for a temporary suspension at Kenai, Homer, Kodiak, and King 
Salmon on segment 2 of route 142, be and it hereby is approved; 

2. The application of Wien Consolidated Airlines, Inc., 
Docket 21882, for a temporary exemption to provide service, on 
a subsidy-ineligible basis, between Anchorage and Kodiak via Kenai 
and Homer be and it hereby is approved; | 

3. C.A.B. Agreement 21598, Docket 21882, be and it 


hereby is approved; 

4. The'authority granted herein shall terminate 90 days 
after final Board decision in the Alaska Service Investigation, 
Docket 20826; 

5. The petition for reconsideration of Alaska Airlines, Inc., 
Docket 21855, be and it hereby is denied; and 

6. Except to the extent granted herein, the petition for 
reconsideration of Western and Wien be and it hereby is denied. 

By the Civil Aeronautics Board: 


HARRY J. ZINK 
Secretary 
(SEAL) 
MINETTI, MEMBER, DISSENTING: 
I would deny the petitions for reconsideration filed by Western 
and Wien. There has been no showing of error in the Board's 


original decision to deny the extensive temporary nonhearing relief 


now being granted. This involves the transfer of employees and 
stations, and an important intra-Alaska route from Western to Wien. 
In my view, the facts do not establish that the statutory requirements 
for the grant of exemption authority to Wien have been met. All of 
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the relief requested here is at issue in the Alaska Service Investi- 
gation. For this reason, the preferable course would be to 
direct the examiner to issue a separate initial decision in that 
proceeding with a view to early final decision by the Board. We 
would then have a determination based on the full evidentiary 


record, which is now complete. 


/s/ G. JOSEPH MINETTI 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Joint application of 


WESTERN AIR LINES, INC. : 
WIEN CONSOLIDATED AIRLINES, INC.: Docket 21882 
: C.A.B. Agreement 21598 
for approval of an agreement, for 2 
temporary suspension, and for a 
temporary exemption. 


MOTION OF KODIAK AIRWAYS, INC, 
FOR STAY OF EFFECTIVENESS OF 
ORDER 70-7-113 


ZUCKERT, SCOUTT & RASENBERGER 
888 - 17th Street, N. W., Suite 600 
Washington, D. C. 


Counsel for 
Kodiak Airways, Inc. 


July 28, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Joint application of 


WESTERN AIRLINES, INC. 


WIEN CONSOLIDATED AIRLINES, INC. Docket 21882 


for approval of an agreement, for a C.A.B. Agreement 21598 


temporary suspension, and for a 
temporary exemption. 


MOTION OF KODIAK AIRWAYS, INC. 
FOR STAY OF EFFECTIVENESS OF 
ORDER 70-7-113 


Kodiak Airways, Inc. (Kodiak Airways) herewith submits, pursuant 


to Rule 18 of the Board's Rules of Practice, its motion for a stay of the 
effectiveness of Order 70-7-113 issued July 23, 1970, and served on July 
27, 1970, until such time as the United States Court of Appeals for the 
District of Columbia Circuit has acted upon the petition of Kodiak Airways 
for review of said order (see Appendix A attached hereto) insofar as it 
grants on reconsideration the joint application of Western Air Lines, Inc. 
(Western) and Wien Consolidated Airlines, Inc. (Wien) filed in this docket 
on February 2, 1970, and previously denied by the Board in Order 70-3-110, 
dated March 23, 1970. In support of its motion, Kodiak Airways respect- 
fully states as follows: 
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1. Order 70-7-113 approves the application of Western for temporary 
suspension at Kenai, Homer, Kodiak and King Salmon on segment 2 of its 
route 142; approves the application of Wien for a temporary exemption to 
provide service, on a subsidy-ineligible basis, between Anchorage and 
Kodiak via Kenai and Homer; and approves CAB Agreement 21598, providing 
for the transfer of certain ground facilities and employees at Kenai, Homer, 
Kodiak and King Salmon from Western to Wien. According to its terms, the 
Board order is effective as of the date of issuance. 

2. Kodiak Airways, an interested party and competitive applicant 
for the authority at issue in this proceeding, has filed this day its petition 
with the United States Court of Appeals for the District of Columbia Circuit 
for review of the Board's order insofar as it grants on reconsideration the 
authority described above. Unless the Board acts immediately to stay the 
effectiveness of said order, substantial financial harm may result to the 
carriers involved in the event that the Court of Appeals should later render 
void the Board's awards in Order 70-7-113. In addition, Kodiak Airways' 
application for the same authority consolidated with the Alaska Service 
Investigation, Docket 20826, will be substantially prejudiced pending a 
final decision in that proceeding. Finally, the travelling public in the mar- 
kets in question could have their travel plans severely disrupted as a con- 
sequence of the necessity for Western to resume service in the markets in 


lieu of Wien following a reversal of the Board's order by the Court of 
Appeals. 
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3. The Board's action in its Order 70-7-113 raises substantial 


questions regarding the scope of its statutory power to grant authority 
without benefit of notice and a public hearing for peraisons pursuant to 
temporary exemption under Section 416(b) of the Act. In its original order 
denying the joint application in this docket, the Board was "unable to find 
that enforcement of the act would be an undue burden on the applicants and 
would not be in the public interest" (Order 70-3-110, p. 4). Its reasons for 
stating this conclusion were as follows: | 

"Upon consideration of the foregoing and other relevant 

matters, we have decided to deny the Western/Wien joint 

application and the exemption applications of Alaska, Kodiak, 

and Western Alaska. 3/ With the exception of certain King 

Salmon markets, each of the markets for which exemption 

authority is requested will be in issue in the pending Alaska 

Service Investigation, as hereinafter expanded, in which a 

hearing is imminent. . The four competing applications for 

temporary exemptions raise difficult and complex questions 

including issues of carrier selection and mutual exclusivity. 

We believe that these issues would be more appropriately 

decided after the development of a complete evidentiary 

record in the pending Alaska Service Investigation...” 


ee 


3/ We will also deny Western Alaska's petition for the 
institution of a separate investigation and its petition for the 
severence of issues. Since we are hereinafter expanding 
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the Alaska Service Investigation to consider the need for 
Kodiak-Seattle nonstop service and the hearing in the Alaska 
Service Investigation is imminent, no useful purpose would — 
be served by instituting a separate investigation at this time." 


In granting the Western/Wien petition for reconsideration of the denial 


of its joint application, the Board cites only one changed circumstance in 
support of the reversal of its earlier determination. This circumstance 

is the resumption by Western "on a seasonal basis" of Kodiak-Seattle 
nonstop service, thereby obviating in the Board's view the competitive 
aspects of the application of Alaska Airlines, Inc. for exemption authority 
to provide the same service (see Order 70-7-113, p. 3). This alleged 
changed circumstances does not provide a valid basis for the Board's 
reversal of its previous determination that the issues here involved "would 
be more appropriately decided after the development of a complete eviden- 
tiary record in the pending Alaska Service Investigation (Order 70-3-110, 

p. 4). In fact, the Board specifically eliminated in its previous order any 
possibility of Western's pattern of service in the Kodiak-Seattle market 
having an effect upon its denial of the joint application by actually placing 

at issue in the Alaska Service Investigation the question of new or additional 
nonstop service in the Kodiak-Portland/Seattle markets. By this action, 
all of the authority involved in the Western/Wien joint application and in the 
competing application of Alaska and Kodiak Airways was placed at issue 

in the Alaska Service Investigation for consideration of awards by the Board 
after public hearing as required by the Act. 1/ Consequently, the Board's 


‘I7 The one exception is the King Salmon-Homer authority sought in the 
‘Western/Wien joint application but not awarded by the Board in its Order 70-7-113. 
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order expanding the scope of the Alaska Service Investigation strengthened 
the basis of its concurrent determination that the issues ae involved can 
be more appropriately decided within the context of that investigation, for 
which a full evidentiary record has now been developed. 2/ 

4. Inthe Alaska Service Investigation, proposals have now been 
presented by Alaska, Kodiak and Wien for year-round nonstop service in 
the Kodiak-Seattle market, In addition, Kodiak Airways and Wien have 
submitted proposals for total replacement of Western's Anchorage-Kodiak- 
Homer-Kodiak services and Alaska has taken the position that its own 
Anchorage-Kenai-Kodiak daily round trip offered in connection with Kodiak- 
Seattle nonstop operations will not jeopardize the Kodiak-Anchorage local 
service proposals of either Kodiak Airways or Wien. Alaska has, in fact, 
consistently taken this position from the time that it first filed its exemption 
application in Docket 21855 (see Order 70-3-110, p. 3), thereby throwing into 
question the sincerity of the Board's contention in order 70-7-113 that 
"an important consideration" underlying its earlier decision "... was that the 
application of Alaska and Wien for exemption authority in the Anchorage-Kenai- 
Kodiak-Seattle and Anchorage-Kenai-Homer-Kodiak markets, respectively, 
involved overlapping authority, raising the issue of whether the two proposals 
could both be operated on a profitable basis." Furthermore, the Board in its 


2/ Public hearings in the Alaska Service Investigation ended on July 22, 
570. The Examiner has notified all parties that the record will be officially 
closed as of August 5, 1970. 
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earlier decision noted that "should Western not reinstate Kodiak-Seattle 
nonstop service during the pendency of the Alaska Service Investigation, we 
believe that the remaining passengers can utilize connecting service at 
Anchorage where there are presently eight nonstop round trips per day to 
Seattle’’ (Order 70-3-110, p. 5, fn. 7). Consequently, if the Board at the 
time of its earlier order had seen the same pressing public need for re- 
placement of Western's Kodiak-Anchorage services as it apparently sees 
today, it could either have (1) granted the Western/Wien application and 
denied the Alaska application citing its above-quoted finding in footnote 7 

of its order, or (2) granted both the Western/Wien and Alaska applications, 
thereby finding in favor of Alaska's contentions regarding mutual exclusivity. 
Instead, the Board wisely and properly refrained from actual consideration 
of either of these alternatives, citing as its primary justification for doing 
so the fact that all of these issues "would be more appropriately decided 


after the development of a complete evidentiary record in the pending Alaska 


Service Investigation” (Order 70-3-110, p. 4; emphasis added). 

5. Certain additional developments since the time of the Board's 
earlier order denying the Western/Wien joint application are ignored by the 
Board in its Order 70-7-113 but are in fact of far greater significance than 
Western's well-timed resumption of Kodiak-Seattle nonstop service "on a 
seasonal basis."' These are, first, the Board's Order 70-5-91, dated May 
19, 1970, consolidating with the Alaska Service Investigation the application 
of Kodiak Airways for Kodiak-Homer-Kenai-Anchorage local service 
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authority. This action clarified the status of Kodiak Airways as an applicant 
in the Investigation for all of the authority awarded to Wien by temporary 
exemption in Order 70-7-113. Secondly, actual hearings in the Investigation 
have now been concluded and the proposals of Kodiak Airways, Wien, and 
Alaska for replacement of Western's authority at Kodiak, Homer and Kenai 
have been submitted to the Examiner for his consideration. No findings by 
the Board in its Order 70-7-113 establish the extreme public urgency which 
would be required to justify the Board's approval of Western's and Wien's 

ex parte determination of some of the most important issues in that proceed- 


ing. To the contrary, Western's own forecast of continued losses in its 


Anchorage-Kodiak operations as submitted at the hearing is open to substan- 


tial question as a result of (1) its reliance upon ungrown strike-depressed 
traffic in the forecast year and (2) a questionable allocation of indirect ex- 
penses to the route equaling 190% of direct expenses (see Kodiak Airways’ 
Exhibit KO-R-10 in Docket 20826 for further explication of both points). 3/ 
Also it was revealed at the hearing that Western resumed its Kodiak-Seattle 


nonstop service this summer only "as an experiment” = will not be 


3 3/ For example, in Exhibit A in its joint application in this docket, adopted 
‘as Exhibit WA-307 in the Alaska Service Investigation, Western shows more 
station expenses allocated to Anchorage in the 12 months ending December 
30, 1969 than it earned in total passenger revenues during the same period. 

Its Exhibit WA-308 in the a shows that with elimination of this 
sacrentae expense and allowance for recent fare increases and the continued 
assumption of strike-depressed ungrown traffic levels results in revenues 
which exceed direct aircraft expense, station and aaa service expense 
by about $240,000. 
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continued in future years unless the summer service turns out to be 
"successful" (Tr. 1809-10). 4/ Such a contingent experimental resumption 
of service does not provide a valid basis for the Board's reversal of its 
prior judgment that it could not "find that enforcement of the Act would be 
a burden on the applicants and would not be in the public interest" (Order 
70-3-110), particularly with the Alaska Service Investigation in its present 
posture. 

6. In sum, the stay of the effectiveness of Order 70-7-113 will 
prevent Western and Wien from incurring major expenses and creating 
major disruption of service which may only be rendered invalid by the Court 
of Appeals in any event. In this connection, it should be noted that the 
Western/Wien agreement provides for the purchase by Wien from Western 
of a substantial amount of Western's ground property and equipment at the 
stations involved, as well as the acceptance by Wien from Western of various 
assignments or subleases of Western's interest in various terminal facilities 
at the stations and the transfer of up to 37 Western ground service employees 
to Wien. Consummation of such an agreement in the face of Kodiak Airways' 
petition to the Court of Appeals for review will result in substantial contingent 


4/ Western estimated at the hearing that it requires a 76% load factor 

to break even on its current operations (Tr. 1811). It will provide prior 

to August 5 its analysis to this effect and "will provide information on a 
continuing basis" regarding the load factors and profitability of this service 
until the end of the current season (Tr. 1812-13). 
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financial disruption for Western and Wien, as well as service disruptions 
for the public, and substantial prejudice in violation of Ashbacker principles 
to Kodiak Airways" pending application for the same authority in the Alaska 
Service Investigation. 

7. Notably, the Board does not cite a single precedent in its 
Order 70-7-113 for the action it has taken. There is substantial reason to 
believe at this point that Kodiak Airways’ petition for review in the United 
States Court of Appeals will be successful on the merits. Thus the principles 
enunciated in Pan American World Airways, Inc. v. CAB, 261 F. 2nd 754 
(U.S. Ct. App., D.C. Cir., 1956) and American Airlines v. CAB, 235 F. 
2nd 845 (U.S. Ct. of App., D.C. Ct., 1956), would appear to have been 
effectively ignored in Order 70-7-113, : : 

WHEREFORE, Kodiak Airways, Inc., requests that the Board stay 
the effectiveness of Order 70-7-113 pending review by the United States 
Court of Appeals for the District of Columbia Circuit. 


Respectfully submitted, 
ZUCKERT, SCOUTT & RASENBERGER 


BY: /s/ Warren C. Nighswander 
arren C. Ni: Tr 
Counsel for Kodiak Airways, Inc. 


July 28, 1970 


CERTIFICATE OF SERVICE 


I hereby certify copies of the foregoing motion have been served 
upon all parties to Docket 21882 by first-class mail, postage prepaid. 


/s/ Warren C. Nighswander 
arren C. Nighswander 


July 28, 1970 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


KODIAK AIRWAYS, INC., 
Petitioner, 


v. * PETITION FOR REVIEW 


CIVIL AERONAUTICS BOARD, 


Kodiak Airways, Inc. , hereby petitions the Court for review of 
Civil Aeronautics Board Order No. 70-7-113 (issued July 23, 1970 and 
served July 27, 1970), insofar as said order granted on reconsideration the 
joint application of Western Air Lines, Inc. and Wien Consolidated Airlines, 
Inc. filed in CAB Docket 21882 and previously denied 2s the Board in Order 
70-3-110, dated March 23, 1970. 


Respectfully submitted, 
ZUCKERT, SCOUTT & RASENBERGER 


/s/ Jerrold Scoutt, Ir. 
Jerrold Scoutt, Jr. 
: /s/ Warren C. Nighswander 
arren Cu] r 
888 - 17th Street, N. W. 
Washington, D. C. 20006 
July 28, 1970 Attorneys for Petitioners 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Joint Application of 


WESTERN AIR LINES, INC. : Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC. : C.A. B. Agreement 21598 


for approval of an agreement, for a 
temporary suspension, and for a 
temporary exemption. 


Application of 
ALASKA AIRLINES, INC. : Docket 21855 


for a temporary exemption. 


JOINT ANSWER OF 
WESTERN AIR LINES, INC. 
AND 
WIEN CONSOLIDATED AIRLINES, INC. 
TO MOTION OF 
KODIAK AIRWAYS, INC. FOR STAY 


COMMUNICATIONS with respect to this Joint Answer should be addressed 
to: 


GERALD P. O'GRADY SEAMON AND SULLIVAN 
Vice President -- Cooperate Affairs 700 Woodward Building 
Western Air Lines, Inc. Washington, D.C. 20005 
6060 Avion Drive 
Los Angeles, California 90009 Attorneys for 
Wien Consolidated Airlines, Inc. 


August 4, 1970 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Joint application of 


WESTERN AIR LINES, INC. : Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC. : C.A.B. Agreement 21598 


for approval of an agreement, for a 
temporary suspension, and for a 
temporary exemption. 


Docket 21855 


JOINT ANSWER OF 
WESTERN AIR LINES, INC. 
AND 


WIEN CONSOLIDATED AIRLINES, INC. 
TO MOTION OF 
KODIAK AIRWAYS, INC. FOR STAY 
Comes now Western Air Lines, Inc. (Western) and Wien Consolidated 
Airlines, Inc. (Wien), through counsel, and in support of this, their Answer 
to the Motion of Kodiak Airways, Inc. (KAl) for stay of effectiveness of 
Order 70-7113, June 23, 1970, permitting Western to temporarily sus- 
pend service at Kenai, Homer, Kodiak and King Salmon on segment 2 of 
route 142, and granting temporary exemption authority pendente lite to 
Wien to provide service, on a subsidy-ineligible basis between Anchorage 
and Kodiak via Kenai and Homer, respectfully represent and allege as follows: 


209-210 


L 
The Motion of KAI for stay must be denied. The Motion is legally 
deficient to support the grant of a stay. 1/ 

KAI does not and cannot show any injury to it as a result of the 
order and the Board in Order 70-7-113 so found. There is no showing that 
the stay would benefit the public interest. In fact, grant of stay, particularly 
at this time, would be clearly contrary to the public interest by frustrating 
the implementation of an arrangement found by the Board to be in the public 
interest. 

There is no validity to the argument of KAI that the order under 
review is legally defective, and it is readily apparent that the likelihood of 
KATI's success on the merits on review by the Court of Appeals is extremely 
remote, if not non-existent. The type of authority here granted on a 
temporary interim basis pendente lite has consistently been upheld by the 
Court. It is obvious that the burden of delay arising out of a separate de- 
cision or a duplicative hearing would serve no useful purpose and would 
frustrate the public interest. 


1/ The motion of KAI makes no effort to support legal requirements neces- 
~ sary to warrant the issuance of a stay. Substantively, while couched as 
a motion for stay, it merely undertakes to reargue the merits as, in 

effect, a successive petition for reconsideration. 
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There are four well established standards which at be met in order 
to sustain grant of stay of administrative action pending judicial review. 1/ 
They are as follows: | 

(1) Has the petitioner made a strong showing that it is likely to 


prevail on the merits of its appeal ? 


(2) Has the petitioner shown that without such relief, it will be 


irreparably injured ? 

(3) Would the issuance of a stay substantially harm other parties 
interested in the proceedings ? 

(4) Where lies the public interest ? | 

These criteria must be met in any attempt to balance the equities 
between the individual litigants and the governing requirements of the public 


interest; and all of them must be met. They are cumulative and not alterna- 
ve, 2/ 


1/ yaeinia P Petroleum Jobbers v. Federal Power Commisekns 104 U.S. 


2/ In Virginia Petroleum Jobbers, supra, the court found that petitioner 

~ was likely to prevail on the merits of the appeal but had not established 
irreparable injury or the other two standards. In the instant case KAI 
has failed to establish any of the four criteria. 


Ht. 

In particular, KAI is without any grounds to meet a most basic 
criterion for grant of stay, i.e., that without such relief, it will suffer 
irreparable injury. KAI has not alleged and cannot show any injury, ir- 
reparable or otherwise. KAI does not carry any traffic in the markets 
concerned and has not and cannot allege any diversion. This was noted by 
the Board in Order 70-7-113, and the Board so found (p. 5). To the extent 
that Wien Consolidated's improved service increases traffic to and from 
Kodiak, KAI will, in fact, be benefitted. 

This basic deficiency in its motion is apparently fully recognized by 
KAI, for it bases its claim of injury solely on an allegation of prejudice to 
its chances of success in another proceeding. It argues that its application 
in the Alaska Service Investigation will be prejudiced and that Ashbacker 
somehow will have been violated. The Board unequivocally stated in Order 
70-7-113 that, in accordance with its long-standing rule, the Board would 
not consider operations pursuant to the exemption at issue as a public con- 
venience and necessity factor. 1/ In the hearing record in the certificate 


1/ The Board has in fact, in various instances, granted exemption pendente 
lite, to one carrier, but in the pending certification case, granted certii- 
tate authority to another carrier. See, for example, Order 19680, 

June 13, 1963, wherein the Board granted exemption authority to Pan 
American World Airways, Inc. to serve St. Lucia, West Indies, but in 
its final decision, Order 68-11-120, June 6, 1968, found that Caribbean- 
Atlantic Airlines, Inc. rather than Pan American, should be certificated 
to serve St. Lucia. 
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case, which is now closed, there is, of course, no evidence as to operations 
under the exemption, so that there can be no prejudice to KAT's certificate 


application. 


As to Ashbacker, that doctrine is inapplicable. Yet, despite KAI's 


failure to petition for reconsideration of Order 70-3-110, the Board, in 
Order 70-7-113 did give simultaneous consideration to KAT's and Wien's 
ability to provide the interim service required. 1/ In fact, in the judgment 
of Wien, the Board has given undue consideration to Kodiak in this regard. 
Kodiak was not a timely applicant to provide the local Anchorage-Kenai- 
Homer-Kodiak service in the Alaska Service Investigation, despite the fact 
that suspension of Western and the certification of another carrier to pro- 


vice such service was in issue from the very start of the case. 


IV. 

In order to camouflage its inability to show any injury of any kind to 
it, KAI has suggested that not it, but rather Western and Wien, will be 
harmed unless a stay is granted. This is utterly without substance or proof. 
The agreement approved by the Board specifically provides for the contin- 
gency that a carrier other than Wien might be granted authority over this 
1/ It is obvious that Kodiak's original exemption application was purely 

defensive. It did not, as indicated in the body hereof, seek reconsidera- 
tion of the Board's original Order, 70-3-110, denying all applications. 
(See page 1, Order 70-7-113 on Reconsideration. ) It has never operated 
the type of service involved or provided scheduled service with the 


equipment necessary for the service at issue. (See page 3, Order 
70-7-113 on Reconsideration, including footnote 4.) 
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route in the certificate proceeding. The pleadings of Wien and Western and 
the Board's own findings as to the impact of its action on both Western and 
Wien show that these carriers would be injured by issuance of a stay order 


as prayed. 


Vv. 


KAI does not make the slightest showing that a stay will not be ad- 


verse to the public interest. As Order 70-7-113 clearly finds, Western will 
be clearly benefitted by suspension of its Anchorage-Kenai-Homer-Kodiak 
local services and its Anchorage-King Salmon services. The suspension of 
Western at King Salmon will clearly strengthen Wien's operations and the 
operation of the local Anchorage-Kodiak route will increase Wien's equip- 
ment utilization and afford it increased operating flexibility at a time ofa 
substantial slow-down in the Alaskan economy during a re-equipment pro- 
gram designed to meet an expected boom, which has been reversed due to 
unforeseen circumstances beyond Wien's control. 

The interim: substitution of Wien for Western over the Anchorage- 
Kodiak local route will clearly benefit the public, by providing service with 
equipment more suitable for the route, by enabling Wien to provide more 
frequent and effective service and by relieving Western of substantial 
losses which it is presently incurring. 

There will not be any disruption in service or travel plans. Wien 
and Western have made careful plans for orderly transfer and transition, 
including use of facilities and personnel. Indeed, it would appear that KAI, 
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despite a present inability to provide the service, is seeking to frustrate 
the public benefits of the interim arrangements, merely for the maintenance 


of the status quo to the detriment of the public interest. 


VL 


The ultimate thrust of the KAI Motion is that the Board is without 


power to take interim action pendente lite to relieve an uneconomic situa- 
tion and to improve air service. This is a matter which in due course will 
be argued on the merits in connection with KAI's Petition for Review. 
The only relevance of this question to the Motion to Stay is whether the 
Movant has made a persuasive showing that it is likely to prevail on the 
merits of its appeal. This KAI has not done and cannot do, becanse the 
United States Court of Appeals for the District of Columbia has recognized 
the Board's authority to take interim action pendente lite. Pan American 
World Airways, Inc. v. C.A.B., 300 F.2d 904 (1962); Arperican Airlines, 
Inc. v. C.A.B., 231 F.2d 483 (1956). : 

The cases cited by KAI are inapposite. In American Airlines, Inc. v. 
C.A.B., 235 F.2d 845 (1956), cited by Kodiak, the Court stated: 

"If the Board had rested a finding of undue burden upon 

the fact that the interim for which this operating authority 

is issued is short, whereas the remainder of the certifica- 

tion proceeding would be long, we would be close to the 

ruling in the air mail case. But we do not understand the 


Board to rest upon the temporary feature of the order. Me 


"9 American Airlines v. Civil Aeronautics Board, U.S. 
App. D.C. , 281 F.2d 483 (D.C. Cir. 1956).” 
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Here, the exemption is clearly limited to temporary authority 
pendente lite, where the necessity of a hearing or separate decision would 
be a burden clearly duplicative of the certification proceeding. It is clear 
from a reading of the Order that the Board rested its findings of undue 
burden upon the fact that the interim for which relief is granted is short, 
while the remaining procedural steps in the Alaska Service Investigation 
will consume many months. 2/ 


Therefore, there is no likelihood that KAI will be able to succeed 
on the merits. 


Vi. 

While not germane to the issue of stay, it is pertinent to point out 
that the arguments of KAI as to "changed circumstances" are without 
significant merit. While the Board did advert to the changed circumstances 
resulting from Western's decision to maintain Kodiak-Seattle service > at 
least on a seasonal basis, the petition of Western and Wien was not based 
upon any such changed circumstances. Nor is the Board's authority to grant 
relief requested on reconsideration limited to changed circumstances. 2/ 


1/ As noted by KAI, the Board even in Order 70-3-110 specifically found 
~ that a separate or duplicative hearing on these issues would serve 
no useful purpose. In five separate places in Order 70-7-113, the 
Board emphasized that the authority being granted to Wien was tempo- 
rary authorization pendente lite. 


The changed circumstances, i. e., Western's resumption of Kodiak- 
Seattle service, were properly cited as a basis for not granting 
exemption authority to provide that service, in addition to el 

any residual doubts as to the inability of the Wien substitute service 
over the local route. . 
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Order 70-7-113 clearly spells out why the interim suspension of Western and 
the grant of exemption to Wien pendente lite is not only in the public interest, 
but also the only reasonable solution to practical economic problems, as 
well as essential to prevent undue burden on Wien, 
Thus, the changed circumstances cited by the Board related to 
denial of the Kodiak-Seattle exemption applications and are not the basis 
underlying the grant of temporary exemption authority pendente lite to Wien. 
WHEREFORE, the foregoing premises considered, Wien Consolidated 
Airlines, Inc. and Western Air Lines, Inc. respectfully prays that the Civil 
Aeronautics Board will deny the Motion of Kodiak Arwayss Inc. for stay of 
effectiveness of Order 70-7-113; and for such other and further relief con- 
sistent with the premises herein as this Honorable Board may deem fitting 


and proper. 


Respectfully submitted, 


/s/ Gerald P. O'Grady /s/ Theodore I. Seamon 
( eodore I. amon 


Attorney for Attorney for 
Western Air Lines, Inc. Wien Consolidated Airlines, Inc. 


August 4, 1970 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this date served the foregoing Joint 
Answer by mailing copies thereof, postage prepaid and properly addressed 
to the Governor of the State of Alaska, the Chairman of the Alaska Trans- 
portation Commission, the Mayors of Kenai, Homer and Kodiak, the 
Director, Division of Aviation, Department of Public Works, State of 
Alaska, the Airport Manager at Kenai, the Commander of the Kodiak Naval 
Air Station, and Counsel for Alaska Airlines, Inc. and Kodiak Airways, Inc. 


/s/ Donna K. Herbert 
Donna Her 


August 4, 1970 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 

WASHINGTON, D.C. 

Adopted by the Civil-Aeronautics Board 

at its office in Washington, D.C., | 
on the 10th day of August, 1970 


Joint application of 


WESTERN AIR LINES, INC. : Docket 21882 
WIEN CONSOLIDATED AIRLINES, INC. : Agreement C.A. B. 21598 


for approval of an agreement, for 


a temporary suspension, and for a 
temporary exemption. 


ORDER DENYING STAY 


On July 23, 1970, the Board, in Order 70-7-113, authorized Western 
Air Lines, Inc. (Western), to temporarily suspend eae at Kenai, Homer, 
Kodiak, and King Salmon, Alaska, on segment 2 of route 142 and granted 
Wien Consolidated Airlines, Inc. (Wien), a temporary exemption to replace 
Western's service at the foregoing points. — = On July 28, 1970, Kodiak 
Airways, Inc. (Kodiak), filed a petition for judicial review of the Board's 
order. Kodiak Airways, Inc. v. CAB, C.A.D.C. No. 24483, On the same 
day, Kodiak filed a motion with the Board seeking a stay of the effectiveness 


of Order 70-7-113 pending judicial review. Western and Wien have filed a 


joint answer opposing Kodiak's motion for a stay. 


1/ Specifically, Wien was authorized to provide service between Anchor- 
age and Kodiak, via Kenai and Homer. Wien holds — authority to serve 
the Anchorage-King Salmon market. 
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Upon consideration of the pleadings, we have decided to deny the re- 
quested stay of the Board's order. As detailed below, we have concluded 
that issuance of the stay would prevent realization of the substantial public 
benefits which would result from the Western-Wien replacement agreement 
while, on the other hand, denial of a stay would not result in any injury to 
Kodiak. 

As we found in Order 70-7-113, supra, approval of the Western- 
Wien replacement agreement should result in significant benefits for the 
two carriers (one of which is federally subsidized), and for the traveling 


public. The replacement arrangement would permit Western to terminate 


what has been an unprofitable operation?/ while permitting Wien to serve the 


markets profitably with a greater frequency of service. 2/ Wien's operations 
will be ineligible for subsidy, and the profits achieved by Wien may reduce 
the carrier's overall need for federal subsidy. The replacement arrangements 
, would also afford Wien an opportunity to obtain needed increases in the annual 
utilization of its F-27 and B-737 equipment. 

The replacement arrangement will result in improved service to the 
traveling public compared to Western's present service. Wien will provide 
four additional daily round trips in the Anchorage-Kenai market and one 


2/ On the other hand, issuance of a stay would force Western to continue 
what has been an unprofitable operation. 


3/ Wien would use, in large measure, F-27 aircraft which would have 
a lower operating cost than Western's Lockheed Electras. 
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additional daily round trip in the Anchorage-Kodiak and Homer markets, 
Some of the added frequencies will be provided with jet equipment replacing 
the turbc-props used by Western. In addition, Wien, unlike Western, will be 
able to provide the public with single-carrier service between Kenai, Homer, 
and Kodiak, on the one hand, and points north of anchorage on Wien's ex- 
isting system, such as Fairbanks and Prudhoe Bay, on the other hand. 

Thus, the Western-Wien replacement agreement holds promise of 
substantial benefits to the carriers and the public. Issuance of a stay 
would prevent the realization of these benefits and would require Western to 
continue what has been an unprofitable service and the traveling public to 
receive a poorer quality of service than would otherwise be available. 

Moreover, Kodiak has failed to demonstrate that implementation of 
the Wien-Western replacement agreement would have any impact upon Kodiak 
--much less that these operations would result in an irreparable injury to 
Kodiak sufficient to warrant depriving the public and the carrier of the bene- 
fits set forth above. The only impact which Kodiak alleges is that Kodiak is 
an applicant for similar authority in the Alaska Service Investigation, 
Docket 20826, and that the Board's decision on Kodiak's application will be 
prejudiced as a consequence of the temporary authorization pendente lite of 
Wien. This contention is wholly lacking in merit. As was pointed out in 
Order 70-7-113, the Board's long-standing decisional rule is that operations 
pursuant to temporary exemption will not be considered as A public conven- 


ience and necessity factor in a decision on certificate applications seeking 


the same authority. 
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Finally, we are not persuaded that Kodiak's contentions on the merits 
of its petition for judicial review are substantial. Kodiak’s main contention 
appears to be that there is no adequate basis for award of an exemption to 
Wien under section 416(b) of the Act, that enforcement of the certification 
requirements of the Act would be an undue burden on Wien by reason of unusual 
circumstances affecting its operations and not in the public interest. 

The unusual circumstances surrounding Wien's application include 
the recent downturn in Alaska's economic growth, leaving Wien, a subsidized 
carrier, with excess jet aircraft which the carrier had ordered in anticipa- 
tion of an oil boom which failed to materialize. Moreover, we note that the 
Western-Wien replacement agreement was proposed and authorized for only 
a temporary period, pending a final Board decision in the Alaska Service 
Investigation. The latter Investigation includes a myriad of other issues, 
and although a hearing has just been concluded in the Investigation, it is not 
reasonable to expect a final Board decision in the near future. The pendency 
of this complex proceeding also constitutes an unusual circumstance and it 
would be an undue burden on Wien to require it to await the outcome of that 


complex proceeding to inaugurate service on routes which Wien is prepared 


to serve on a temporary basis, pending a final resolution of the Investigation. 


Moreover, the only alternative means of awarding temporary authority 
pendente lite would be to hold a separate expedited hearing to award temporary 
certificates. We believe that the holding of a separate duplicative hearing to 
award temporary authority would be unduly burdensome to the parties and 
contrary to the public interest. 
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ACCORDINGLY, IT IS ORDERED THAT: The motion of Kodiak 
Airways, Inc., for a stay, be and it hereby is denied. 
By the Civil Aeronautics Board: 


(SEAL) 


MINETTI, MEMBER, DISSENTING: 


I would grant the motion for stay pending judicial review. See my 
dissent in Order 70-7-113. 


/s/ G. JOSEPH MINETTI 


THE FOLLOWING DOCUMENTS ARE NOT PART 


OF THE RECORD JN C. A.B. DOCKET 21882, 


BUT ARE INCLUDED HEREIN BY AGREEMENT 


OF THE PARTIES. 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


DOCKET 14498 
KODIAK AIRWAYS RENEWAL CASE 
DOCKET 14092 
WESTERN ALASKA AIRLINES RENEWAL CASE 


Decided: November 4, 1966 


Certificate of public convenience and necessity for route 141 held by 
Kodiak Airways, Inc., amended so as to consolidate the three 
segments described therein into one segment, and, as 
amended, renewed for a period of five years. 


Certificate of public convenience and necessity for route 143 held by 


Western Alaska Airlines, Inc., (1) amended so as to add 


Koliganek, New Stuyahok, Portage Creek, Manokotak, Tikchik 
Lake, and Nerka Lake as intermediate points, with service 
to Tikchik Lake and Nerka Lake confined to the period June 1- 
September 30, inclusive, of each year, and authorized ona 
nonsubsidy basis, and (2‘as amended, renewed for a period 


of five years. 


APPEARANCES: | 
Same as in the examiner's initial decisions, and, in addition, 


the following: 


Mrs. Richard K. Armstrong for the Bristol Bay Bush Pilots 


Association. 


BY THE BOARD: 

Kodiak Airways, Inc. , and Western Alaska Airlines, Inc. , 
are holders of temporary certificates of public convenience and 
necessity for the carriage of persons, property, and mail in intra- 
Alaska service. The carriers operate year-round scheduled "bush" 
service with small aircraft, Kodiak Airways between the City of 
Kodiak and points on Kodiak Island, and Western Alaska Airlines 
to points in the Bristol Bay area of Alaska, including Dillingham 
and King Salmon. y/ Both carriers receive Federal subsidy for 
their operations. 

In the proceedings before us the carriers seek renewal of 
their certificates. In addition, Kodiak Airways requests consoli- 
dation of the three separately-described segments in its certificate 
into one circular segment beginning and ending at Kodiak, and 
Western Alaska Airlines requests that the communities of Koliganek, 


New Stuyahok, 2/ Portage Creek, Manokotak, Tikchik Lake, and 


1/ Maps showing the present and proposed routes of the carriers are 
included in the initial decisions of the examiner. 


2/ Western Alaska Airlines holds temporary authority, by exemption, 
to serve Koliganek and New Stuyahok. 


Nerka Lake be added to its certificate as intermediate points, 


with service to Tikchik Lake and Nerka Lake confined to June 
through September of each year. : 

Following public hearing on the applications, Examiner 
Merritt Ruhlen issued initial decisions. He concluded that both 
certificates should be renewed for an indefinite period and amended 
in the manner requested, except that he included in Western Alaska 
Airlines’ certificate a condition precluding subsidy-eligibility for 
service to Tikchik Lake and Nerka Lake. Thereafter, the Board 
decided to review the initial decisions, and since briefs to the 
Board have been filed 3/, and oral argument has been heard, the 
cases stand submitted for decision. : 

Upon consideration of the record and the contentions of the 
parties, we have decided to affirm the examiner's conclusions: with 
one modification limiting the period of renewal of each certificate to 
five years. Accordingly, except as modified herein, we adopt as 
our own the findings and conclusions of the examiner in his initial 
decisions, which are attached hereto as appendices. 7 

The basic question presented by the renewal applications is 
whether the Federal Government should continue to eee with 
subsidy the operations of Kodiak and Western Alaska. In answering 


3/ Kodiak and Western Alaska filed separate briefs, and the Bureau 
of Operating Rights filed a consolidate brief. 


this question in the affirmative, the examiner found, essentially 
that because of geographic, climatic, and economic conditions 
there was a strong public need, both winter and summer, for the 
regularly scheduled air service provided by Kodiak and Western 
Alaska. He further found that although the subsidy cost of their 
services was substantially higher than the Board anticipated in 
earlier certificate proceedings, there was no showing that the 
operations of the carriers were not economical and efficient, and 
it was his judgment that the annual subsidy cost involved was a 
reasonable price for air service to the small isolated Kodiak Island 
and Bristol Bay communities. Finally, he disposed of contentions 
that service by air taxi operators authorized to carry mail would 
accommodate the needs of the areas and the Post Office Department 
at substantially less cost to the Federal Government and that the 
subsidy paid to the carriers gives them an unfair competitive ad- 
vantage over air taxi operators in the areas not receiving subsidy 
support. The record justifies the examiner's findings and con- 
clusions, and we accept them. 

The Bureau, opposing renewal of the certificates, claims that 
the examiner's decision cannot be squared with the Board's decision 


in the Catalina Jsland Service Investigation#/in which the Board de- 


4/ Order E-19678, June 13, 1963. 


clined to renew the certificate of Avalon Air Transportation for 
service between Los Angeles and Santa Catalina Island. However, 
we find that decision distinguishable, since there mae no showing 
in that case of a significant need for Avalon's certificated service 
which was being provided on a nonsubsidy basis. 

We will, however, alter the examiner's decisions in these 
proceedings to the extent of limiting the term of the renewed certi- 
ficates to five years. The operations of Kodiak and Western Alaska 
involve a substantial annual expenditure of subsidy, and it is there- 
fore important that we review, after a reasonable period, whether 
there is a continuing need for the services of these carriers commen- 
surate with the amount of subsidy being provided by the Government 
for their support. | 

We have considered all the matters and arguments advanced by 
the parties and find that, except to the extent indicated, they should 


not change our decision herein. 


Accordingly, in view of the foregoing and all the facts of 


record, we find: 
1. That the public convenience and necessity require: 
(a) the amendment of Kodiak's certificate for route 141 by 


(i) consolidating the three segments described 
therein into one segment described as follows: 
"Between the terminal point Kodiak, the inter- 
mediate points Shearwater, Old Habor, Kaguyak, 
Lazy Bay/Alitak, Moser Bay, Olga Bay, Port 
Baily, Terror Bay, San Juan, West Point/Village 
Isle, Uyak, Karluk, Larsen Bay, Parks, Zachar 


Bay, Ouzinkie, Afognak, Port Wakefield/Port 


Vita/Iron Creek, Kitoi Bay, and Port Williams, 


and the terminal point Kodiak. " 
(ii) renewing the certificate, as amended, for a 
period of five years. 
(ob) the:amendment of Western Alaska's certificate for route 

143 by 

| (i) adding Koliganek, New Stuyahok, Portage Creek, 
Monokotak, Tikchik Lake, and Nerka Lake as intermediate points, 
subject to the condition that service to Tikchik Lake and Nerka Lake 
shall be confined to the period June 1-September 30, inclusive, of 
each year and shall not be eligible for subsidy. 

' (ii) renewing the certificate, as amended, for a period 


of five years. 


2. That Kodiak and Western Alaska are each fit, willing, 
and able properly to perform the air transportation herein autho- 
rized to be performed by each of them and to conform to the pro- 
visions of the Act and the rules, regulations, and requirements 
of the Board thereander! | 

3. That, except to the extent granted, all applications and 
requests involved in these proceedings should be denied. 


An appropriate order will be entered. 


MURPHY, Chairman, MURPHY, Vice Chairman, and MINETTI, 


Member, concurred in the above opinion. ADAMS, Member, also 
concurred, filing the attached statement. GILLILLAND, Member, 
dissented, filing the attached statement. 


ADAMS, MEMBER, CONCURRING: 


The majority accepts the examiner's finding that because of 


geographic, climatic and economic conditions there is a public 

need for regularly scheduled services. With this rationale I agree, 
but I am concerned at the high per passenger cost of the service -- 
$10 per Kodiak passenger and $15 per Western Alaska passenger -- 
far in excess of what the carriers projected to the Board in the 
earlier certificate proceedings. Iam reluctantly voting for the five- 
year extension, believing that the conditions peculiar to Alaska out- 


weigh the strict dollar argument, at least for another five years. 


/s/ JOHN G. ADAMS 


GILLILLAND, MEMBER, DISSENTING: 


I would not renew the temporary certificate of either Kodiak 


or Western Alaska Airways. 2/ | 

In seeking certification in 1958 Western Alaska estimated an 
initial subsidy requirement of $22, 600. 2/ Similarly in 1960 Kodiak 
estimated its need at $67, 000. 3/ Both carriers forecast reduced 
subsidy requirements for the future. The Board issued temporary 
certificates in order to reexamine the merits in the light of 
experience. The reexamination shows a substantial iene in 
subsidy for both carriers. The present estimate. for Western Alaska 


is $165,000, or $15. 00 per passenger, and for Kodiak $160,000, or 


1/ The Board's decision herein is inconsistent with the Catalina Island 
Service Investigation, Order E-19678, June 13, 1963. The facts in 
that case are almost identical to the facts presented herein. The Board 
refused to renew Avalon's certificate stating: 
"From Avalon's experience in the market the only 
conclusion that can be reached is that because of the 
higher costs incidental to certificated operations 2 pro- 
fitable air taxi service was rendered unprofitable by 
certification. "’ 


". . . [T]he examiner found, in substance, that with the 
termination of Avalon's certificate the carrier would revert 
to its former status as an air taxi operator and would be 
able to continue service as presently conducted and to compete 
on an even footing with Channel; that Avalon's economic condi- 
tion would be improved; and that the only possible disadvan- 
tage to users from the elimination of certificated service 
would be the loss of air mail service, which, however, could 
be restored if the air star route contract with the Post Office 
Department under which Avalon carried mail prior to certi- 
fication was renegotiated. We agree with these findings which 
are dispositive of the baisc issued in this proceeding. 

2/ Intra- Alaska Case, 28 C. A.B. 57 (1958). 

3/ Reopened Intra-Alaska Case (Kodiak Portion), 32 C. A.B. 1 (1960). 


$10. 00 per passenger. Further, neither carrier alleges that 
there will be significant improvements in the future. Accordingly, 


continued use of subsidy cannot be regarded as developmental, or 


as authorized by the statute. 4/ 


Both of these carriers operated at or near a profit for 15 years 
prior to certification. A major part of the increased cost is attri- 
butable to the requirements attendant upon certification which, in 
each instance, was found to exceed $50,000. This portion of the 
subsidy payment is not used to maintain and develop air transporta- 
tion but merely to defray the costs involved in holding a certificate. 
Neither carrier has received adequate service mail pay. 5/ If, 
however, service mail payments are established at levels commen- 
surate with the cost and value of service, which should be an attainable 
objective, it would appear that both carriers could provide efficient 
service at a profit. 

The subsidized certification of these carriers is discriminatory 
since it results in their having a competitive advantage over other 


small operators now providing valuable services. It is by no means 


4/ Federal Aviation Act of 1958. Sec. 406. (72 Stat. 763, as amended 
by 76 Stat. 145, 49 U.S.C. 1376’. 


5/ Not to be identified with subsidy. See footnote 4 supra. 


clear that such a result is conducive to the development of that 


kind of an air transportation system which would afford maximum 


benefits to the people of Alaska. &/ 


/s/ WHITNEY GILLILLAND 


6/ The Post Office Department stated that neither carrier's service 
Is required to meet the need of the postal service. L D. p. 16, 
Docket 14092. LD. p. 14, Docket 14498. 

There are no allegations that either service is required by the 
national defense. 
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ERNEST T. KAUFMANN 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Application 
of Western Air Lines, Inc., for =: Docket No, 22472 
Suspension of Service : 


APPLICATION OF WESTERN AIR LINES, INC., 
FOR SUSPENSION OF SERVICE 


Pursuant to Part 205 of the Board's Economic Regulations, 
Western hereby requests authorization to suspend service at Kodiak 
on segment 2 of its Route 139 (Portland/ Seattle-Kodiak- Anchorage), 
effective September 14, 1970. The suspension is to be seasonal 


only and service will be resumed by Western on or about May 1, 
1971. ! 


The suspension which Western proposes is consistent with 
its announced intent in the Alaska Service Investigation, Docket No. 
20826, to serve the Seattle-Kodiak nonstop market on a seasonal 
basis only 2/ which was alluded to by the Board in Order 70-7-113, 
July 23, 1970. In support of its application, Western relies on the 
following showing of good cause pursuant to the a of 


1/ See Western's Statement of Position and Trial Brief filed June 8, 
= 4970. | 


Part 205. 3. 
I. 


HISTORY OF WESTERN'S SERVICE 
' AND ANALYSIS OF THE MARKET 


Western's history of service over this route since January 
1, 1968 is as follows: 

1. Between January 1 - July 1, 1968, Western scheduled 
three weekly frequencies using Lockheed Conste llation equipment; 

2. Between July 1 - October 27, 1968, Western increased the 
number of its frequencies to five per week; 

3. On October 27, 1968, Western upgraded the amount of 
service and the equipment that it used in an attempt to stimulate the 
market. It increased its service to a daily schedule and substituted 
the Lockheed Electra for the Constellation; 

4. Qn February 1, 1969, economic circumstances forced a 
cutback in service to five per week. This pattern was maintained until 
August 16, 1969 when it was further reduced to three per week; 

5. On October 26, 1969, economic circumstances again forced 
Western to further reduce its service to two frequencies per week; 

6. On January 31, 1970, losses throughout Western's system 
prompted it to suspend all service over this route and to concentrate 
its service to Kodiak solely via the Anchorage gateway; and 
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7. On May 16, 1970, Western reinstituted service along the 
nonstop segment with three frequencies per week and at the same 
time announced its intention to serve the nonstop market on a2 seasonal 


basis only. 


A major drawback of the Seattle-Kodiak nonstop market lies 


in the fact that it is subject to extreme seasonal peaks. Appendix A 
attached hereto shows that in 1968 and 1969, over half of the passen- 
gers moving between the points travelled during the four months, May- 
September. In 1968 this period accounted for 54.8% of the traffic 
while in 1969 the percentage rose to 58.5% despite an 18-day strike 
experienced by Western during the critical months of uly and August. 
During the remaining eight months of the year, the volume of traffic 
utilizing the nonstop service declined substantially. Western's efforts 
to achieve a proper balance between the summer peak and the rest of 
the year through the adjustment of its schedules has been unsuccessful. 
The pattern of travel in the market has clearly demonstrated a marked 
preference for a routing via the Anchorage gateway during all but the 
peak season when commercial fishing is at its height of activiity. 
Accordingly, it is Western's conclusion that the winter months cannot 
generate a sufficient flow of passengers needed to justity @ nonstop 
operation. : 


I. 


FINANCIAL DATA 


In 1969, the financial results of operations on the Seattle- 
Kodiak route show that revenues fell $161, 120 short of covering 
direct expenses, On the basis of total expenses allocable to the 
nonstop service, an operating loss of $494,267 was incurred. The 
bases on which these operating results were calculated are shown 
in the notes and in the statistical tables included in Appendix B. 

It can be argued that Western's losses would have been less had it 
not been subjected to an 18-day strike during the peak season. How- 
ever, even with this allowance, it is clear that the revenues lost 
would not have wiped out the deficit. 

The change from a year round operation to a seasonal one will 
go far toward the elimination of this deficit. While it is impossible 
to project a concrete economic forecast at this time, it is Western's 
hope that a seasonal Seattle-Kodiak service with pure jet aircraft will 
enable Western to at least break even in this market and may eventually 
enable it to turn a small profit. 

Western's proposed seasonal service also holds important 
operational advantages for Western, quite apart from the obvious 
financial benefits to be derived therefrom. It will enable Western to 
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retire the Lockheed Electra, the last of the propeller aircraft in its 
fieet.2/ Western has found that the high operational costs attendant 

to the use of the Electra in Alaska service preclude efficient utilization 
of this aircraft. The Electra demands specially trained mechanics 
together with a supply of separate tools and spares. It has had a high 
incidence of cancellations due to mechanical problems of one kind or 
another, and is not as reliable as a pure jet aircraft. : The diseconomy 


of Western's present aircraft mix is obvious. Western is eager to 


retire the last of its propeller aircraft and intends to resume seasonal 


service in May 1971 with jet aircraft. 
1. | 
ALTERNATIVE ROUTES TO KODIAK 
The alternative to a Seattle-Kodiak nonstop route is a routing 
via the Anchorage gateway. Western is certificated along a segment 
that runs from Anchorage to Kenai, Homer, Kodiak and King Salmon. 
By Order 70-7-113, the Board granted Western's application for a 
temporary suspension along that route until 90 days after final Board 
decision in the Alaska Service Investigation, Docket No. 20826. Con- 


1/ Western presently has in service three Electra prop-jets. Two of 
these are used in conjunction with the Anchorage-Kenai- Homer-Kodiak- 
King Salmon operation and will be taken out of service when the agree- 
ment between Western and Wien Consolidated Airlines is implemented 
on September 1, 1960. (Order 70-7-113, July 23, 1970). Western 
proposes to retire the remaining Electra usedin the Seattle-Kodiak 
market effective September 14. 


current with this suspension, the Board also granted Wien's appli- 
cation for a temporary exemption to provide service along this route 
on a subsidy-ineligible basis. 

Since this authority integrates well with Wien's system, that 
carrier intends to initiate a full pattern of service along these points 
including three daily flights between Anchorage and Kodiak using a 
combination of F-27 and B-737 equipment. It follows that the increased 
number of frequencies together with the larger capacity available will 
enable Wien to adequately handle the expected influx of passengers that 
will result from the suspension of Western's nonstop authority between 
Seattle and Kodiak. 

If Western is not allowed to suspend its service over this seg- 
ment, the results on Wien's new service through Anchorage will be 
deleterious. Off-season traffic can only support one successful 
routing to Kodiak. Ifa high standard of service between Anchorage 
and Kodiak is to be maintained by Wien, traffic must be encouraged 
to flow through the Anchorage gateway. It follows that Western's 
seasonal suspension in the Seattle-Kodiak market will serve to insure 
a high caliber of service over the Anchorage-Kodiak segment and is 
in the public interest. 

WHEREFORE, Western Air Lines, Inc. , respectfully requests 


the Board to grant the relief hereinabove sought, to wit: the right to 


suspend service at Kodiak on segment 2 of Western's Route 139 
until or about May 1, 1971. | 


Respectfully submitted, 


GERALD P. O'GRADY 


GILBERT L. AMYOT 


Attorneys for 
Western Air Lines, Inc. 


August 14, 1970 


APPENDIX A 


PASSENGERS CARRIED ON WESTERN'S NONSTOP FLIGHTS 
BETWEEN SEATTLE/TACOMA AND KODIAK 


1968 1969 
478 630 
428 
388 
486 
643 

1,059 
842 


580 908 
385 491 
307 356 


7182 519 


7,205 8,045 


* Western's operations were suspended July 29- August 16, 1969 due 
to mechanics' strike. 


SOURCE: Western's company records. 
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PROFIT AND LOSS STATEMENT FOR WESTERN'S 
SEATTLE - KODIAK NONSTOP SERVICE 


1969 


Operating Revenues 


Passenger $643, 089 
Mail 13,092 
Other 127,549 


Total 
Operating Expenses 
Direct Aircraft Operating Expenses: 
Flying Operations: 
Crew 2/ $238, 175 


Fuel and oi1 2/ 3/ "1812 345 
Hull Insurance — 5, 594 


Depreciation 4/ 189,571 
Total ($564, 685 
Maintenance - F/E2/ 209,877 
Total Direct Aircraft Operating Expenses $774, 562 


Direct Station Expenses: : 
$106, 112 
6, 622 


$112, 734 

Passenger Service Expense: 
Stewardess Salaries and Expense 8/ | $ 25,222 
Passenger Liability ance — 5,458 
Passenger Supplies 11 | 4, 761 
Total ' $57,504 


$783, 680 


APPENDIX B 
Page 2 of 3 


PROFIT AND LOSS STATEMENT FOR WESTERN'S 
SEATTLE - KODIAK NONSTOP SERVICE 


1969 


Total Direct Expenses $944, 800 
Margin Over (Under) Direct Expenses ($161, 120) 


Indirect Expenses 


Seattle Station 12/ ‘3/ $269, 725 
General and Administrative — 63,422 


Total | $333, 147 
Total Operating Expenses $1,277,947 


Operating Profit (Loss) ($494, 267) 


NOTES 
Western's Alaska Division experience for the Passenger Electra for the 
period January 1 - November 30, 1969 as follows: 
1/ $162. 61 per block hour (1464. 7 b. h. ) 
2/ $123.81 per block hour 
3/ 27.8% of total division of $20, 122 
4/ $95.29 per block hour 
5/ $143.29 per block hour 
6/ Local expenses plus allocation of regional and system 
1/ Landing Fees only 
8/ $8.61 per stewardess hour (2929.4 s, h. ) 
9/ $1.90 per 1000 RPM's (11,612,000 RPM's) 
10/ $.47 per 1000 RPM's — 
11/ $.41 per 1000 RPM's 


12/ Local expenses plus regional and system allocated to this. operation 
“— Jess landing fees. 


13/ 5.9% of other cash operating expenses 
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PROFIT AND LOSS STATEMENT FOR WESTERN'S 
SEATTLE - KODIAK NONSTOP SERVICE 


1969 


Statistical Data 


Passenger Revenue $643, 039 
Total Revenue $783, 680 
Plane Miles Scheduled 579, 282 
Plane Miles Flown 478,576 
Departures Scheduled 402 
Departures Performed 333 
Block Hours Flown 1,464. 7 
Stewardess Hours Flown 2,929.4 
ASM's (000) 32,543 
RPM's (000) 11, 612 
Revenue Passengers ; 8,045 
Passenger Load Factor 35.7% 
Cargo Ton Miles (000) 467.1 
Total Ton-Miles (000) 1, 628.3 
Overall Revenue Load Factor 25.2% 


UNITED STATES OF AMERICA Order 70-9-101 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 18th day of September, 1970 


Application of : 
WESTERN AIR LINES, INC. : Docket 22472 
for a temporary suspension at ; 


ORDER DENYING TEM PORARY SUSPENSION 


On August 14, 1970, Western Air Lines, Inc. (Western), filed 
an application requesting a temporary suspension at Kodiak, Alaska, 
on segment 2 of route 139, effective September 14, 1970, until May 
1, 1971. The requested suspension would permit Western to suspend 
service in the Kodiak-Seattle market during the off-season. 

Answers in opposition to Western's application have been 
filed by Kodiak Airways, Inc., and the Kodiak Island Borough. 

Upon consideration of the foregoing pleadings and other rele- 


vant facts, we have decided to deny Western's application requesting 


a temporary suspension at Kodiak Alaska. In the pending Alaska 


Service Investigation , Docket 20826, the suspension of service (as 


well as the authorization of new service) in the Kodiak-Seattle 
market is in issue. We find that it would be more appropriate to 
reach our decision on these issues on the basis of a fully- 

developed evidentiary record in the Alaska Service Investigation , 
particularly since the suspension of Western would result in the loss 
of single-carrier service in the Kodiak-Seattle market, thereby 
causing Kodiak-Seattle passengers to use connecting service via 
Anchorage. In these circumstances, we are unable to find, at this 
time, that the suspension of Western at Kodiak would be in the public 
interest. We emphasize, however, that our findings are based on 


the presently available evidence and will not affect our decision 


based on the fully-developed evidentiary record in the Alaska 


Service Investigation. 

ACCORDINGLY, IT IS ORDERED THAT: The application of 
Western Air Lines, Inc. , in Docket 22472, for a temporary suspen- 
sion at Kodiak, Alaska, on segment 2 of route 139 from September 
14, 1970, until May 1, 1971, be and it hereby is denied. 

By the Civil Aeronautics Board: : 


HARRY J. ZINK : 


Secretary 


In The 
UNITED STATES COURTS OF APPEALS 
For The District of Columbia Circuit 


KODIAK AIRWAYS, INC. 
-VS~ 


CIVIL AERONAUTICS BOARD 


On Petition for Review of An Order of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 


United St Jerrold Scoutt, Jr. 
Sy Park Appeals Zuckert, Scout & Rasenberger 
Bre 888 - 17th Street, N. W. : 
FILED Oct 1 2 1970 Washington, D.C. 20006 


ee oes Counsel for Petitioner 
| Nathan FF atinay 
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ADMINISTRATIVE PROCEDURE ACT 


Section 8(c); 5 U.S.C. § 557(c): 


"(c) Before a recommended, initial, or tentative decision, 
or a decision on agency review of the decision, or a deci- 
sion of subordinate employees, the parties are entitled to a 
reasonable opportunity to submit for consideration of the 
employees participating in the decisions - 


(1) proposed findings and conclusions; or 


(2) exceptions to the decisions or recommended decisions 
of subordiant employees or to tentative agency Gecistonss 
and 


(8) supporting reasons for the exceptions or proposed 
findings or conclusions. 


The record shall show the ruling on each finding, ee 
or exception presented. All decisions, including initial, 
recommended and tentative decisions, are a part of te record 
and shall include a statement of - 


(A) findings and conclusions, and the reasons or basis 
therefor, on all the material issues of fact, law, or Edis 
cretion presented on the record; and 


(B) the appropriate rule, order, sanction, relief, or 
denial thereof." 


STATUTES 


FEDERAL AVIATION ACT OF 1958 


Section 416(b), 49 U.S.C. %1386(b): 


*(b)(1) The Board, from time to time and to the extent 
necessary, may (except as porvided in paragraph (2) 

of this subsection) exempt from the requirements of this 
title or any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or 
would be an undue burden on such air carrier or class 
of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such 
air carrier or class of air carriers and is not in the public 
interest. 


(2) The Board shall not exempt any air carrier from 
any provision of subsection (k) of section 401 of this 
title, except that (A) any air carrier not engaged in 
scheduled air transportation, and (B), to the extent that 
the operations of such air carrier are conducted during 
daylinght hours, any air carrier engaged in scheduled 
air transportation, may be exempted from the provisions 
of paragraphs (1) and (2) of such subsection if the Board 
finds, after notice and hearing, that, by reason of the 
limited extent of, or unusual circumstances affecting 
the operations of any such air carrier, the enforcement 
of such paragraphs is or would be such an undue burden 
on such air carrier as to obstruct its development and 
prevent it from beginning or continuing operations, and 
that the exemption of such air carrier for such paragraphs 
would not adversely affect the public interest" Provided, 
That nothing in this subsection shall be deemed to autho- 
rize the Board to exempt any air carrier from any re- 
quirement of this title, or any provision thereof, or any 
rule, regulation, term, condition, or limitation prescribed 
thereunder which provides for maximum flying hours for 
pilots or copilots. " 


STATUTES 


Section 10005(f), 49 U.S.C. §1485(£): 


"Every order of the Administrator or the Board shall set 
forth the findings of fact upon which it is based, and shall 
be served upon the parties to the proceeding and the 
persons affected by such order." 
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In The 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 24,483 


KODIAK AIRWAYS, INC. 


-VSs- 
CIVIL AERONAUTICS BOARD 
Respondent 


On Petition for Review of An Order of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 
STATEMENT OF ISSUES PRESENTED 


1. Whether the Board exceeded its exemption powers under 
Section 416(b) of the Federal Aviation Act of 1958 by (a) failing to make 
essential findings regarding "unusual circumstances", (b) basing its find- 


ings of "undue burden" on alleged economic hardship, and (c) failing to 
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articulate with clarity and precision the reasons for its findings on 
"public interest". : 

2. Whether the grant of exemption authority to Wien Consolidated 
Airlines, Inc. pendente lite, in the absence of “unusual, compelling or 
emergency circumstances" was inconsistent with the Board's long- 
standing policy and would effectively deny Petitioner comparative con- 
sideration of its application for identical route authority. 

This case has previously been before the Court, on a Motion 
for Stay pending review, filed by Petitioner on August 4, 1970. This 
Court denied Petitioner's Motion in an order dated August 28, 1970. 


REFERENCES TO RULINGS 


The order of the Civil Aeronautics Board under review, Order 


70-7-113, was adopted on July 23, 1970 (J. A. 159). 
STATEMENT OF THE CASE 


This case is before the Court on a Petition to Review Civil Aero- 
nautics Board Order 70-7-113, which approved a joint application of 
Western Air Lines, Inc. (Western), and Wien Consolidated Airlines, Inc. 
(Wien), consisting of three interrelated parts: (1) the temporary suspen- 
sion of Western on a route segment between Kodiak and Anchorage, 


ake 

Alaska, including intermediate stops at Homer and Kenai; (2) the grant of 
a temporary exemption to Wien, from the certification requirements of 
the Federal Aviation Act, to provide service between Anchorage and 
Kodiak via Kenai and Homer; and (3) approval of an agreement between 
Western and Wien relating, inter alia, to the assignment and sublease 
of certain terminal facilities and the provision for employment by Wien of 
Western personnel at the locations in question. 

At the time the Board took this action, the Anchorage-Kenai-Homer- 
Kodiak markets were served exclusively by Western;!/ however, both 


Kodiak Airways, Inc. (Kodiak) and Wien were seeking, ina proceeding 


known as the Alaska Service Investigation, Docket 20826, to replace 


Western's authority in these markets and public hearings on these com- 
peting applications had been concluded on July 22, 1970. Order 70-7- 113, 
adopted the day after the hearings terminated, grants Wien by temporary 
exemption pendente lite the same authority which both Kodiak and Wien 
are actively seeking in the adjudicatory proceeding. 

The history of the proceedings before the Board with respect to 
either competitive or replacement services in the Kodiak-Anchorage mar- 
ket begins with an application filed by Kodiak on April 26, 1968, in 


1/ Scheduled air taxi service was available in the Anchorage-Kenai 
market. 
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Docket 19853 for an exemption to operate nonstop service between Kodiak 


and Anchorage. 2/ Kodiak's application was met by a competitive applica- 
tion of Northern Consolidated Airlines, inc. 3/ filed on May 13, 1968 in 
Docket 19881 for Kodiak-Anchorage authority via Kenai. : In addition, 
Alaska Airlines, Inc. (Alaska) filed in Docket 19905 on May 23, 1968, an 
application for exemption authority to provide Kenai- Anchorage turnaround 
service. : 

For nearly a year, the Board took no action upon the exemption 
applications of Alaska, Wien, or Kodiak. Finally, on March 19, 1969, 
the Board instituted the Alaska Service Investigation, Docket 20826, and 
at the same time denied the applications for exemption authority filed by 
Alaska, Kodiak, and Wien (Order 69-3-68, March 19, 1969). In the same 
order, the Board put at issue in the Investigation the question of authoriz- 
ing new or additional service in the Kodiak-Homer-Kenai- Anchorage mar- 
kets, along with the issue of suspending, terminating, o otherwise modi- 
fying the authority of Western to serve these markets. On July 11, 1969, 
the Board consolidated with the Alaska Service Investigation Kodiak's 


Simultaneously with the filing of its exemption application, Kodiak 
Airways filed, in Docket 19851, an application for amendment of its 
certificate of public convenience and necessity to provide the same 
authority. 


Later to become Wien Consolidated Airlines, Inc. by consummation 
of its merger with Wien Alaska Airlines, Inc. (See Board Orders 
E-26349 and E-26350, dated December 28, 1967). 
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application in Docket 19851 along with the applications of Alaska and Wien 
for, inter alia, Anchorage-Kenai- Homer- Kodiak authority (Order 69-7-60, 
July 11, 1969). 

In January of 1970, Western publicly announced its intention to 
suspend all Kodiak-Seattle nonstop service as of February 1, 1970, and 
to enter into an agreement with Wien for replacement of service by Wien 
of Western's Anchorage-Kodiak local service route. In response to this 
development, Alaska filed on January 27, 1970, its application in Docket 
21855 for a temporary exemption to provide service between Anchorage 
and Seattle via Kenai and Kodiak. On February 2, 1970, Western and 
Wien filed their joint application in Docket 21882 (J. A. 1) requesting the 
authority ultimately granted by the Board in Order 70-7-113. 

Kodiak filed its answer in opposition to this application on February 
24, 1970 (J. A. 68). Six days later, Kodiak filed its own exemption appli- 
cation for authority to provide service between Anchorage and Kodiak via 


Homer and Kenai and between King Salmon and Seattle via Kodiak 


(Docket 21963).4/ On March 23, 1970, the Board denied all of these 


applications in Order 70-3-110, stating: 


4/ An additional application was filed in Docket 21969 on March 2, 1970, 
by Western Alaska Airlines, Inc. requesting a temporary exemption 
to provide Anchorage-King Salmon service and Anchorage-Seattle 
service via King Salmon, Kenai, and Kodiak. 
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"The four competing applications for temporary exemptions raise 

difficult and complex questions including issues of carrier selec- 

tion and mutual exclusivity. We believe that these issues would 

be more appropriately decided after the development of a complete 

evidentiary record in the pending Alaska Service Investigation. 

In view of the foregoing, we are unable to find that enforcement 

of the Act would be an undue burden on the applicants and would 

not be in the public interest." (J. A. 112). | 
In addition, the Board expanded the scope of the issues in the Alaska 
Service Investigation to include the question of new or additional nonstop 
authority in the Kodiak-Seattle/Portland markets.°/ The Board also 
denied a request to sever and separately consider service in the Anchorage- 
Kenai-Homer-Kodiak markets, which was proposed by Western Alaska and 


"vigorously supported" by Kodiak. 


Petitions for reconsideration of the Board's Order 70-3-110 were 


filed by Western and Wien jointly on April 6, 1970 (J. A. 117), and by 
Alaska on April 13, 1970. Kodiak filed an answer in Gppontcon to the 
Western/Wien petition jointly with Western Alaska Airlines, Inc. (J.A. 150). 
In addition, Kodiak Airways filed an answer in opposition to the petition 
for reconsideration of Alaska. : 

On April 15, 1970, direct exhibits in the Alaska Service Investiga- 
tion were filed by the parties thereto, including proposals by Kodiak 


5/ The applications of Alaska, Kodiak Airways, .and Wien for Kodiak- 
Portland/Seattle authority were consolidated with the Alaska Service 
Investigation by the Board in Order 70-5-91, dated May 19, 1570. 

In consolidating Kodiak's amended application for this authority, the 
Board also confirmed its status as an applicant for Ss Homer- 
Kenai-Anchorage authority. 


Te 
Airways and Wien for Anchorage-Kenai-Homer-Kodiak and Kodiak-Seattle 
operations and by Alaska for Anchorage-Kenai-Kodiak- Seattle operations. 
On June 15, 1970, public hearings opened in the Alaska Service Investiga- 


tion and were concluded on July 22, 1970. The above-described proposals, 


as well as exhibits of Western documenting its past losses in these mar- 
kets, were tested on cross-examination and received in evidence. 

On July 27, 1970, the Board served its Order 70-7-113, which 
was dated July 23, 1970 (J. A. 159). On the following day (July 28), 
Kodiak Airways filed with the Board its motion for stay of the effective- 
ness of the order (J. A. 170). This motion was denied by the Board in 
Order 70-8-34, August 10, 1970 (J. A. 193). Meanwhile, Kodiak had 
filed a Motion for Stay with this Court on August 4, 1970, which was 
denied by order of this Court dated August 28, 1970. On September 4, 
1970, Petitioner filed a Motion for expedited consideration or, in the 
alternative, reconsideration; by Order of this Court dated September 25, 
1970 the requested expedited consideration was granted, but reconsidera- 
tion was denied. 

Meanwhile, Western had applied to the Board on August 14, 1970, 
in Docket 22472, to suspend service on the Kodiak-Seattle segment (J. A. 
211), thereby forcing the Kodiak, Homer and Kenai traffic to Seattle and 
beyond to use the Anchorage gateway. Western now alleged, as Wien had 
previously forecast'in the Joint Application of February 2, 1970 (J. A. 35), 


that such re-routed traffic was essential to the economic viability of 
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Wien's exempted services. Nevertheless, in Order 70-9- 101 the Board 
denied Western's application stating that "it would be more appropriate to 
reach our decision on these issues on the basis of a fully-developed evi- 


dentiary record in the Alaska Service Investigation. . . " (J. A. 224). 
ARGUMENT 


I. THE BOARD HAS EXCEEDED ITS STATUTORY EXEMPTION POWERS 
UNDER SECTION 416(b) OF THE FEDERAL AVIATION ACT 


A. General 

The Board's Order 70-7-113, insofar as it grants temporary exemp- 
tion authority to Wien, is based on Section 416(b) of the Federal Aviation 
Act which, in pertinent part, provides as follows: | 


"The Board, from time to time and to the extent necessary, may 
-.. exempt from the requirements of this title or: any provision 
thereof, or any rule, regulation, term, condition, or limitation 
prescribed thereunder, any air carrier or class of air carriers, 
if it finds that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air carriers by 
reason of the limited extent of, or unusual circumstances affecting, 
the operations of such air carriers or class of air carriers and is 
i in the public interest." (72 Stat. 771; 49 U. s. Cc. eo) 
1958)). 


This statutory provision has been reviewed by this Sos a number of 


occasions, including the case of Pan American World Airways, Inc. v. 
C.A.B., 104 U.S. App. D.C. 288, 261 F. 24 754 (D.C. Cir., 1958), where 
in an opinion written by the present Chief Justice of the United States 
Supreme Court the three ingredients essential to the exercise of the 


exemption authority were described as follows: 
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"Section 416(b) of the Act permits the Board to exempt an air car- 
rier from the certificate requirements of Section 401 if, but only if 
it first finds that enforcement of those requirements would have 
certain specified results because of the existence of certain speci- 
fied conditions. The Board must find that the ‘operations’ of the 
air carrier seeking exemption are either (1) of ‘limited extent' or 
(2) affected by 'unusual circumstances.’ Aside from finding that 
one of these conditions is present, the Board must also find that 
that condition causes enforcement of the certificate requirements 
to work ‘an undue burden’ on the carrier. Finally, the Board must 
find that enforcement of the requirements ‘is not in the public 
interest.’ In the absence of any one of these findings the Board is 
not authorized to suspend the normal statutory requirements of 
notice, hearing, and requisite findings for issuance of a certificate 
of public convenience and necessity."" (261 F.2d at 756-7). 


This Court had earlier held in American Airlines, Inc. v. C.A.B., 98 


U.S. App. D.C. 348, 356, 235 F. 2d 845, 853 (D.C. Cir. 1956) that the 
necessary findings must be sufficiently detailed to permit meaningful 
review: 

*. . . [the Board] must find what the statute [Section 416(b)] 

requires it to find, not in conclusory fashion in the statutory 

language but jin such fashion that a reviewing Court can test the 
validity of the finding. " 

Application of these statutory and judicial criteria to Order 70-7- 

113 will show that for any one of three reasons the Board's findings are 
deficient and the Board's order must therefore be set aside. 

B. The Board did not make essential findings regarding "the 
limited extent of, or unusual circumstances affecting, the 
operations" of Wien. 

The initial requirement for the grant of an exemption is a finding 

that the operations of the applicant air carrier are either (1) of "limited 
extent" or (2) affected by "unusual circumstances." On this beginning 


point, Order 70-7-113 is completely silent. It is not a matter that the 
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finding is not explicit, or that the reasons supporting it are unclear, the 


matter is simply not discussed. In short, the Board's handling of the 
essential first step in the exercise of its powers under Section 416(b) 
"crossed the line from the tolerably terse to the intolerably mute.'’ See 
National Air Carrier Association v. C.A.B., U.S, App. D.C. 
___ (Slip Op. No. 23,012, p. 27), not otherwise reported (D.C. Cir. 
May 28, 1970); WAIT Radio v. F.C.C. 135 U.S. App. D, C. 317, 418 
F, 2d 1153, 1157 (D.C. Cir. 1969). 3 

In a transparent effort to rehabilitate a by-then obvious fatal defi- 
ciency, the Board went to great lengths, when it denied Petitioner's 
Motion for a Stay pending judicial review, to explain the "unusual circum- 
stances" surrounding Wien's application. This appears in Order 70-8-34, 
dated August 10, 1970, (J. A. 193). The effort was both too little and too 
late. No Petition for Reconsideration had been filed with the Board, 
rather an effective Petition for Review of a final order had been filed 
with this Court on July 28, 1970, and the Board no longer had any juris- 
diction to amend, modify, supplement or buttress the order which was 
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then before this Court. A fair inference to draw from the maneuver is 


6/ It is well settled that the filing of an appeal from a District Court’s 
judgment vests jurisdiction over the cause in the Court of Appeals; 
thereafter, the trial court has no power to modify its judgment or take 
other ee affecting the cause without permission of the appellate 

tribunal. See: Berman v. U.S. 302 U.S. 211,214 (1937); In Re 
Federal Facilities Realty Trust, 227 F. 2d 651, 653-654 (‘7th Cir. 
1955); U.S. v. Ellenbogen, 390 F. 2d 537, 542 ‘end Cir. 1968), cert. 
denied, 593 U.S. S918 (1968). By analogy, the same: principle would 
apply to appeals from agency decisions. 
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that the Board has belatedly recognized the insufficiency of its findings 
in Order 70-7-113. | This tardy rationalization cannot cure the flaw in the 
order now before the Court. A similar problem was involved in Trailways 
of New England, Inc. v. C.A.B., 412 F. 2d 926 (1st Cir. 1969), where at 
page 931, the Court made this statement: 

‘tinder 5 U.S.C. 8555(e) the Board is obliged to give the grounds 

for its dismissal. On review nothing is clearer than the principle 

that we examine the Board's reasons and not the subsequent ration- 
alizations of its counsel. Burlington Truck Lines, Inc. v. United 

States, 1962, 371 U.S. 156, 168-109, 83 Sup. Ct. 239, 9 L. Ed. 

2d 207. The agency cannot be affirmed by supplying reasons and 

facts that it had neither found nor considered to be relevant. We 
take the case on the Board's own statement." 
The above conclusion was recently cited with approval by this Court in the 
case of National Air Carrier Association v. C.A.B., supra, at page 20 of 
the Slip Opinion. 

C. The finding that the enforcement of the certificate requirement 
works an "undue burden" on Wien because of lost economic 
opportunities is legally insufficient. 

The Board's finding in Order 70-7-113 with respect to the “undue 

burden" standard is quoted below: 

"In view of these considerations, we find that it would be an undue 

burden on Wien to deprive the carrier.of the revenues, savings, _ 

and increased operational efficiencies which will accrue as a 

result of the replacement services we are authorizing herein. 

(Emphasis supplied). (J. A. 167). 


This finding is based exclusively on the economic opportunities that would 


be lost to Wien, a subsidized carrier, if the exemption were not granted; 


hence, the "undue burden." For more than 30 years, however, the 
Board has consistently held that the deprivation of the right to earn an 
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additional operating profit does not by itself constitute an undue burden" 
within the meaning of Section 416(b) of the Act. Thus, in the Chicago and 
Southern Airlines, Inc. , Hot Springs Exemption case, 7 . A.B, 451 (1946), 
the Board denied an application for an exemption to serve Hot Springs, 
Ark. , pending the outcome of a certification proceeding, in which public 
hearings had been concluded by the time of the Board's order. In its deci- 
sion, the Board made the following findings regarding lack of undue burden: 


"Chicago and Southern introduced evidence to show that it could, 
with considerable facility, rearrange the dispersal of its equipment 
so as to serve Hot Springs and at the same time achieve a greater 
load factor on its route No. 53. It maintains that it would not only 
allow a more economical utilization of equipment, but also give it 
access to a considerable amount of additional revenue. We do not 
believe that this evidence constitutes a basis for a finding that the 
requirement of a full compliance with the provisions of Section 401 
of the Act is an undue burden on the carrier. The fact that a car- 
rier would obtain additional revenue from a proposed new service 
clearly cannot constitute a basis for the granting of the relief 
sought here. " 


This decision was followed by the Board in the Standard Air Lines, et al., 


Exemption Request, 9 C. A.B. 583 (1948), in which the Board held as 
follows: ) 


"There is nothing in the provisions of Section 416 which empowers 
the Board to authorize the establishment of air transportation ser- 
vice without meeting the requirements of Section 401 of the Act 
unless there is a direct showing that enforcement of the provisions 
of that section would be an undue burden on the air carrier and is 
not in the public interest. The legislative history of Section 416(b) 
of the Act indicates that its primary purpose is to provide relief 
for the irregular and sporadic operations of the so-called fixed- 
base operators and for the carriers engaging in unusual or limited 
operations. There is nothing in the Act or its legislative history 
to justify the Board in bypassing or ignoring the certification pro- 
visions of Section 401 of the Act by authorizing extensive new 
operations which, although involving some experimental 
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characteristics, are neither unusual as to circumstances nor 
limited in extent." (9 C.A.B. at 584-5). 


More specifically, the Board found (p. 585): 

"The inability of a carrier to enter upon extensive new operations 
which it believes would produce additional revenue is clearly not a 
sufficient showing of undue burden within the meaning of Section 
416(b) of the Act." 

Moreover, the burden of being unable to earn the hoped-for addi- 


tional revenues does not become "undue" merely because the applicant is 


in financial distress. In the case of Pan American v. C.A.B., supra, at 


page 757, the Court emphasized this point: 


"The ‘undue burden’ the Board has found is deprivation of revenues 
during the course of certificate proceedings. This 'burden' is 
found to be ‘undue’ because of the financial straits in which Sea- 
board finds itself. Obviously, any carrier not granted an exemp- 
tion will be 'deprived’ of an opportunity to earn revenues from 2 
particular carriage until it is awarded a certificate therefor. The 
Board has found only one circumstance here that is not present in 
every certification proceeding: Seaboard's financial distress. 
This is insufficient. If Congress had wanted to exclude economi- 
cally marginal carriers from certification requirements, it would 
have done so in more explicit terms than those in Section 416(b)." 


D. The finding that the exemption is in the "public interest" is 
inadequate for failure to state the underlying reasons with suf- 
ficient clarity and precision to permit meaningful judicial review. 


The Board's finding, in Order 70-7-113, with respect to the "public 
interest” standard is quoted below: 


"Our temporary approval of the Western/Wien joint application is 
predicated on our belief that this proposal holds promise of economic 
benefit to both the carriers involved without any significant adverse 
impact on other carriers or the traveling public. We further believe 
that Wien's proposed pattern of air service may result in substan- 
tially improved service for the public. 
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"Turning to the specific relief requested in the joint application, 
we first find that it is in the public interest to permit Western to 
temporarily suspend service at Kenai, Homer, Kodiak and King 
Salmon on segment 2 of route 142. In the joint application, West- 
ern has alleged that its service at these points is unprofitable, and 
that Wien will provide replacement service which is as good as or 
better than the service provided by Western. We believe that 
Western has made a sufficient showing to warrant the proposed 
Etienne which will be on a temporary SEE: pendente lite.” 
(J. A. 165). 


At the time the Board made the above finding, Wee was pro- 


viding two round trips per day in all of the markets in question with mod- 
ern, four-engine prop-jet Electra aircraft, and the Board made no finding 
that such level of service did not adequately meet the market requirements 
or that Western could not afford to maintain such level of service until the 
completion of the Alaska Service Investigation. Rather, the Board finds 
in a conclusory fashion that (1) Wien will earn a profit in the very opera- 
tion where Western suffered a loss, and (2) the public will get better air 
service. | 

The operating profit forecast by Wien from the exempted operation 
was $389,000 (J. A. 39), but it was based on the wee that Western 
would also terminate its service over the Kodiak- Seattle segment. The 
consequence of this assumption was that all Seattle traffic to and from 
Kodiak, Homer and Kenai would necessarily have to be routed over the 
Anchorage gateway via Wien’s new service. The eatinated revenue from 
the Kodiak-Anchorage portion of the Kodiak-Seattle traffic was forecast 
to be $455, 898 (J. A. 35). Unfortunately, the basic Wien assumption 
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proved to be incorrect. Western filed on August 14, 1970 to suspend ser- 


vice on the Kodiak-Seattle segment in Docket 22472, alleging as follows: 


"If Western is not allowed to suspend its service over this segment, 
the results on Wien's new service through Anchorage will be dele- 
terious. Off-season traffic can only support one successful routing 
to Kodiak. If a high standard of service between Anchorage and 
Kodiak is to be maintained by Wien, traitic must be encouraged 

to flow through the Anchorage gateway. It follows that Western's 
seasonal suspension in the Seattle-Kodiak market will serve to 
insure a high caliber of service over the Anchorage-Kodiak seg- 
ment and is in the public interest.'' (Emphasis supplied). 

(J. A. 217). 


Nevertheless, in Order 70-9-101, September 18, 1970, the Board denied 
Western's application. Direct nonstop service to Seattle is still available 
from Kodiak, and presumably will continue until the completion of the 
Alaska Service Investigation. This recent development utterly destroys 
the Wien forecast of profitable operations and underscores the inadequacy 
of the Board's finding on the subject. 

The claimed "substantially improved service for the public" is 
allegedly threefold: (a) new single-carrier service north of Anchorage, 
(b) increased schedule frequency, and (c) better aircraft. The benefit of 
these changes appears to be overstated: 

1. While the Board noted the availability of new single-carrier ser- 
vice to the communities served by Wien north of Anchorage, it 
made no attempt to balance the loss of single-carrier service 
to the heavily populated areas served by Western south of 
Seattle; 

The increased frequency promised by Wien is not as meaning- 


ful as might appear. The Kenai-Anchorage market, where the 
greatest service increase was proposed, is dominated by a 
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second carrier that operates 9 round trips daily, 2/ And in the 
Anchorage-Kodiak market the increase in promised schedules 
was largely offset by the use of smaller aircraft, resulting in 
a net increase of only 17 seats per day in each direction. 
The Board also notes that Wien will introduce jet aircraft, but 
it failed to note that most of the Wien schedules are to be 
operated with 40-passenger twin-engine F-27 aircraft as 
replacement for Western's 69-passenger four-engine Electra 
aircraft. It is not at all clear that the equipment mix of the 
total package represents an improvement in the quality of 
equipment. 

The Board's hedged statement that Wien's replacement service 
will be "as good as or better than the service provided by Western" is 
probably a more accurate appraisal than the earlier unequivocal claim 
that service would be “substantially improved". But even this modest 
claim raises the question of why it is in the public interest to disrupt con- 
ventional certification procedures in mid-stream to speculate that a sub- 
sidized airline can turn in a profit where a much stronger carrier could 
not, when the replacement service may be no significant improvement over 
what is available today. 

In short, the abbreviated consideration given to this case by the 
Board is reflected in the inadequacy of the explanation of "public interest,” 
and the failure of the Board to satisfy Section 1005(f) of the Federal Avia- 


tion Act, 49 U.S.C. 81485(f) which requires that all such decisions "set 


forth the findings of fact" upon which they are based, as defined 


7/ The Official Airline Guide (Quick Reference North American Edition, 

~ pages 53 and 275) October 15, 1970, shows, incidentally, that Wien 
offers only 4 daily flights each way in the Kenai-Anchorage market, 
instead of the 6 proposed. ; 
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further by Section 8(c) of the Administrative Procedure Act, 5 U.S.C. 
557(c). Failure to make such findings is reversible error. City of 


Lawrence, Massachusetts v. C.A.B., 343 F. 2d 583, 588 (1st Circ. 1965); 


Western Airlines, Inc. v. C.A.B., 122 U.S. App. D.C. 81, 351 F. 2d 778, 


783 (D.C. Cir. 1965); National Air Carrier Ass'n. v. C.A.B., supra. 

See also Telanserphone, Inc. v. FCC, 97 U.S. App. D.C. 398, 231, F.2d 

732 (D.C. Cir. 1956). 

I. THE BOARD'S GRANT OF EXEMPTION AUTHORITY TO WIEN 
PENDENTE LITE, IN THE ABSENCE OF "UNUSUAL, COMPELLING, 
OR EMERGENCY CIRCUMSTANCES", WAS INCONSISTENT WITH ITS 
LONG-STANDING POLICY AND EFFECTIVELY DENIED PETITIONER 
COMPARATIVE CONSIDERATION OF ITS APPLICATION FOR 
IDENTICAL ROUTE AUTHORITY. 

A. Itis a long-standing Board policy to deny route authority by 

exemption in cases where there is pending before the Board 

a comprehensive investigation involving substantially the same 
issues, except upon a clear showing of such unusual, compelling, 
or emergency circumstances as would justify departure; no such 
circumstances have been found in this case. 

The exemption authority awarded to Wien in Order 70-7-113 comes 
after the conclusion of public hearings, but prior to the Initial Decision, in 
the Alaska Service Investigation, in which the same route authority is 
directly at issue and is sought by two other carriers. In past cases, the 
Board has observed a long-standing policy "that route authority will not be 
granted by exemption in cases where there is pending before the Board a 
comprehensive investigation involving substantially the same issues, 


except upon a clear showing of such unusual, compelling or emergency 
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circumstances as would justify a departure. 18/ This policy has been con- 


sistently followed by the Board?/ and Order 70-7-113 is a sharp departure. 


8/ 


Pan American World Airways, Inc. , Exemption, Order E-19680, June 
, 1963. In this proceeding, Pan American was granted authority by 


exemption to serve St. Lucia as an intermediate point between Mar- 
tinique and Barbados during the pendency of the United States- 
Caribbean-South American Route Case, Docket 12895. The Board had 
earlier denied Pan American such authority in its Order E-18996, 
dated November 9, 1962, but granted Pan American's new application 
based on the conclusion that "the circumstances presented are suffi- 
ciently unusual and compelling to warrant the use of our exemption 
power" (Order E-19680, p. 3). The facts upon which the Board relied 
included its finding that "St. Lucia is the only point in the Caribbean to 
which service by a United States carrier is authorized by any bilateral 
agreement which lacks either certificate or exemption authorization" 
and that Pan American "is the logical carrier to provide this service, 
at this time, since it presently overflies St. Lucia and it appears to be 
able to provide the service requested at little additional cost in time 
and money." (Ibid). 


See, e.g. , West Coast Certificate Renewal Case, 15 C.A.B. 349 (1952) 
and Central Airlines, Abilene Exemption, 59 C.A.B. 1048 (1961). In 
the former case, the ‘oun since both West Coast's applica- 
tion for Medford-Klamath Falls service and United's application for 
relief from its certificate restriction prohibiting similar service "will 
go to hearing at an early date, it would be improper to grant United's 
application under Docket 4995 seeking an exemption pendente lite for 
Klamath Falls-Medford local service, and therepy place that airline in 
a preferential position". (15 C.A.B. at 351). 


The Central Airlines case involved a request by the carrier and the 
city of Abilene to authorize Central to operate by exemption between 
Lawton-Fort Sill, Okla. , Wichita Falls, Tex. and Abilene. The Board 
denied this application on grounds which are applicable "on all fours" 
to the facts of the instant proceeding: 


“After careful consideration, we have decided to deny the exemption 

applications. The applications raise complex and controversial 

issues of law and fact which should be decided in a formal case. 

This is particularly indicated where these issues are currently being 

litigated in a formal proceeding. Thus, in the pending Southwestern 
(Continued on next page. ) 
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There are no findings whatever in the order in support of a "clear showing 


of such unusual, compelling or emergency circumstances" as would justify 
departure from its past policy of denying exemption applications in a situa- 
tion such as this. 

Of course, an agency can change its mind and modify, or even 
reverse, its past policy, but some explanation for doing so is necessary, 
as was clearly stated by this Court in Marine Space Enclosures, Inc. v. 
FMC, _—iU.S. App. D.C. _, 420 F. 2d 577, at 585: 


"An agency may modify or even reverse its past policies. . . 
but the confidence of a reviewing court that these adjustments are 
made in accordance with the requirements of law is not enhanced 
when the prior precedents are not discussed, the swerves and 
reversals are not identified, and the entire matter is brushed off 
once over lightly." 


B. There is nothing in the 32-year history of the CAB to justify 
the belief that the Board can be expected to shield itself from 
the influence of exempted operations in deciding certificate 
proceedings; the record and common sense are entirely to 


the contrary. 
The Board recites the conventional litany that its decision pendente 


lite will not affect its final judgment in the route case: 


9/ (Continued) 
~ Area Local Service Case, Docket 10758, Central and Trans-Texas 
‘prosecuted competing applications to serve Abilene. Moreover, 
Continental's suspension or elimination at Abilene as well as Lawton- 
Fort Sill and Wichita Falls is in issue in that proceeding. Grant of 
the exemption authority here requested would tend to prejudge these 
western Area Case issues”. z aa ; emp 
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"We emphasize that our findings in this order = based on the 

presently available evidence and do not preclude us from reaching 

different findings based on the full evidentiary record developed 

in the Alaska Service Investigation." (J. A. 164-5). 
Without challenging the good faith with which the above statement is 
advanced, we can only say that we have been unable to aocate a single 
instance where a carrier holding exemption authority at the time a cer- 
tification decision was made failed to be certified. On the other hand, 
there is evidence that when the Board has been stayed fron putting into 
effect such exemption authority a different result has fe fact obtained in 
the properly-conducted certificate proceeding. Thus, in the consolidated 
cases of Eastern Airlines, Inc. v. C.A.B. (No. 12068, February 13, 
1954) and Pan American World Airways, Inc. v. C.A.B. (No. 12072, 
February 13, 1954), this Court stayed an order of the Board arbitrarily 
selecting American Airlines to commence New York-Mexico City service. 
After the stay, the Board set the matter down for hearing and a different 


carrier (Eastern) was selected by the Board for the New York-Mexico 


City market. New York-Mexico City Nonstop Service Case, 25 C.A.B. 


323 (1967). 

The Respondent has argued that neither Western nor Wien have 
substantially changed their positions because of the replacement agree- 
ment, so that the fact of Wien's operations at the three new stations 
would supposedly have no influence, stated or unstated, in the Board's 
final determination of the Alaska Service Investigation. ‘This argument 
is based on the fact that Western/Wien transfer agreement also provides 
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for re-transfer in the event that the new arrangement is not permanently 
authorized in the Alaska Service Investigation. Theoretically, this 
re-transfer agreement may adequately provide for the contingency that 
Wien may be denied authority in these markets by the Board's final deci- 
sion in the Alaska Service Investigation and Western may be required to 
resume serving them. In the event, however, that another carrier, e.¢., 
Kodiak, is awarded the final authority in the markets involved, the West- 
ern/Wien re-transfer agreement will produce only chaos. Thus, Western 
will suddenly be in the position of having to repurchase ground properties 
and reassume leases at stations with which it would have had no connection 
whatever pending the outcome of the Alaska Service Investigation. In the 
event that Western were to attempt to transfer these obligations to the new 
certificated carrier, Wien would be in the position to enforce against that 
carrier the terms of its re-transfer agreement with Western. Overall, 
confusion would necessarily prevail, a fact which cannot escape the 
Board's attention when making its final determination in the Alaska 
Service Investigation. 

By its approval of the Western/Wien transfer arrangement, the 
Board has in effect permitted Western to designate its successor for 
authority which it no longer desires to hold. In doing so, the Board has 
denied to Kodiak the right to a comparative hearing and consideration to 
which it is entitled under the ruling of Ashbacker Radio Corp. v. F.C.C., 


—— 


326 U.S. 327 (1945). As noted by this Court in Delta Air Lines, Inc. v. 
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C.A.B., 97 U.S. App. D.C. 46, 228 F. 2d 17 (D.C. Cir. 1955), Ashbacker 
is to be read "as a rule of substance and not as a mere prescription of 
form" (228 F. 2d at 21). The Board and Intervenors Western and Wien 
would attempt to circumvent this demonstrable fact by nonin that the 
Board on reconsideration gave "comparative evaluation” to Kodiak's appli- 
cation for interim exemption. Comparative consideration of exemption 
applications, however, is not the fair treatment which Kodiak seeks in this 
proceeding. It has been Kodiak's position throughout that the grant of the 
authority in question by exemption was not the proper way in which to 
select a carrier for replacement authority over Western's routes. As the 
Board itself points out in its "Memorandum in Support of Objections to 
Motion for Stay", at page 16, in the context of a nonhearing exemption 
proceeding the Board is able to make "findings" which need be no more 
than "substantially equivalent to a belief, if not arbitrarily held, and may 
be based upon the documents filed by the parties in the case. " Kodiak 
could not very well expect a fair comparative evaluation under these cir- 


cumstances when Western and Wien had already "loaded the dice" with 


their self-serving joint application and agreement for transfer of ground 


facilities. 
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CONCLUSION 
For the reasons stated above the order under review should be set 


aside and the case remanded to the Board. 


Respectfully submitted, 


Jerrold Scoutt, Jr. 

Zuckert, Scoutt & Rasenberger 
888 - 17th Street, N. W. 
Washington, D. C. 20006 


Counsel for Petitioner 


October 12, 1970 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,483 


KODIAK AIRWAYS, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE ISSUES PRESENTED 
1. Whether, in circumstances in which all applications for new 
route authority (including petitioner's) are being heard ‘and compara- 
tively considered in the Alaska Service Investigation and where peti- 
tioner's only claim of impact from the order under review is possible 
prejudice to its pending certificate application, judicial considera- 
tion of petitioner's claim should be deferred until after completion 


of the Alaska Service Investigation. 


2. Whether, if the petitioner's contentions are considered now, 


there is any showing or grounds upon which the Court can find that the 


operations of Wien Consolidated pursuant to the order here involved will 
have a prejudicial effect upon the disposition of the new route appli- 


cations in the Alaska Service Investigation and, if not, whether any 
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basis exists for review of the merits of the Board's order at the 
instance of the petitioner. 

3. Whether, if review on its merits is warranted, the Board's 
order is supported by adequate findings and is in accordance with the 
statutory criteria. 

COUNTERSTATEMENT OF THE CASE 

Petitioner, Kodiak Airways, Inc. (Kodiak), seeks review of Board 
Order 70-7-113, dated July 23, 1970 (J.A. 159) insofar as it (1) 
authorizes, pending completion of the Alaska Service Investigation, 
Western Air Lines, Inc. (Western) to temporarily suspend service at 
Homer and Kenai, on the Alaskan mainland, and Kodiak, on Kodiak Island; 
(2) grants Wien Consolidated Airlines, Inc. (Wien) temporary exemption 
from the certification requirements of Section 401 of the Federal Aviation 
Act (Act) to provide replacement service between Anchorage and Kodiak via 
the intermediate points Kenai and Homer; and (3) approves an agreement 
(C.A.B. Agreement 21598) for the transfer from Western to Wien of certain 
ground facilities and personnel at those points. 

Kodiak itself was denied exemption authority comparable to that 
granted to Wien, but does not here challenge the selection of Wien over 


i/ 


it. Moreover, the Board's order creates no competitive impact upon 


i/ KXodiak's position in response to the Western-Wien application 
was that no carrier should be granted exemption authority (J.A. 69), 
but that if an exemption were granted, Kodiak should be the recipient. 
As subsequently noted, Kodiak thereafter filed an exemption application 
in Docket 21963 and vigorously urged that the public interest required 
that it be granted an exemption, and that such a grant would be within 
the Board's statutory authority. The Board denied Kodiak's request by 
its Order 70-3-110 (J.A. 108). 
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Kodiak. Rather, Kodiak's only claim of injury is that the operations 
being conducted by Wien will prejudice Kodiak's application in the 
Alaska Service Investigation for authority to operate between Kodiak 
and Anchorage via Homer and Kenai in that the Board necessarily will 
be influenced in its selection of carrier by the fact that Wien is 
conducting operations pursuant to the order here involved. 

1. The Parties. 

Kodiak is a temporarily certificated federally subsidized intra- 
Alaska air carrier operating primarily single-engine amphibious air- 
craft between points within the Kodiak Island archipelago (J.A. 201). 
It neither owns nor operates any multi-engine aircraft capable of 
serving the Anchorage-Kenai-Homer-Kodiak route segment here in issue 
(J.A. 163). 

Western is a certificated non-subsidized carrier peimart dy. opera- 
ting major trunk routes in the western portion of the contiguous United 
States as well as routes to Hawaii and Mexico City. As depicted in the 


attached route map, infra, p. 47, Western has two routes extending 


between Seattle and Anchorage, one via Juneau and the other via Kodiak. 


Additionally, Western has a local route extending between Anchorage and 
Homer via Kenai, and thence to Kodiak and King Salmon, and it. is this 
route which is principally involved in this proceeding. ' 

Wien is a certificated carrier which provides local: service to over 
130 points within Alaska, including Anchorage and King Salmon. Along with 
Alaska Airlines, Inc. it is the primary source of scheduled air trans- 


portation within Alaska, and is the only carrier presently authorized to 
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serve the Northern Slope, site of recent oil discoveries (J.A. 14). 
Wien’s local services are subsidized by the Board and are depicted in 
the attached route map, infra, p. 49. 

2. The Alaska Service Investigation. 

On March 19, 1969 the Board issued Order 69-3-68, instituting the 
Alaska Service Investigation, Docket 20826, a comprehensive review of 
major route patterns serving Alaska, intended "to examine the entire 
Alaskan air route structure to determine what changes are necessary to 
provide for better service to the public, improved scheduling and opera- 
tional flexibility for the carriers, elimination of uneconomic and waste~- 
ful competition, and reduction of federal subsidy payments" (Order 69-3- 
68, March 19, 1969, at oo This investigation was prompted by the 
fact that significant changes had occurred in Alaskan service patterns 
in the ten years since the ae area examination of intra-Alaska 


air transportation requirements and in the four years since the Board 
4/ 


examined the Pacific Northwest-Alaska route structure. 
The Alaska Service Investigation involves a number of complex and 


interrelated’ issues, among them the suspension or modification of 


2/ Order 69-3-68 is reproduced as Appendix A to Petitioner's Motion 
for Stay filed in this case on August 4, 1970. 


3/ Intra-Alaska Case, 28 C.A.B. 57 (1958). 


4/ Pacific Northwest-Alaska Air Service Case, Order E-21955, 
March 26, 1965. 
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existing service, the certification of new or additional iservice: the 
elimination of duplicate service, and the complete eee of 
Wien's and Alaska Airlines' routes. Appended to the order was a list 
of 60 markets that would be included in the Board's investigation, 
among them the points Anchorage-Kenai-Homer-Kodiak, peeved by Western 


on Segment 2 of its Route 142. In connection with all of these markets, 


which "constitute the foundation for any meaningful Alaskan air route 


structure" the Board stated (Order 69-3-68 at 3): 

"A primary focus of the present proceeding will be 
an examination of the air transportation requirements for 
each of these markets to determine whether existing opera- 
ting authorities and service are sufficiently responsive 
to each market's service needs, and whether there is a 
need for new or improved service by a different carrier 
+ + «. The specific markets will be considered in conjunc- 
tion with the Board's overall objectives of improving 
service and reducing subsidy." 


Prior to the institution of this broad-based investigation Kodiak, 


along with Alaska Airlines and Wien, had filed applications for 


exemption authority to provide additional service in competition to 
Western's existing service in several of the markets of the Anchorage= 
Kodiak route segment. The Board denied this and the other exemption 
applications since Western was providing regular service and since the 
route segment was included as part of the Investigation Ga. at 4). 
Subsequently, on July 11, 1969, the Board consolidated into the 
Alaska Service Investigation Kodiak's application for permanent certi- 
ficate authority for nonstop Kodiak-Anchorage service, along with the 
competitive and overlapping applications of Alaska Airlines and Wien 


for, inter alia, Anchorage-Kenai-Homer-Kodiak certificate authority 
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(Order 69-7-60, July 11, 1969). By Order 70-5-91, May 19, 1970, 
the Board also consolidated various applications for Kodiak-Portland/ 
Seattle authority, and, despite its untimely filing, the application of 
Kodiak for the addition of Homer and Kenai as intermediate points on 
the Anchorage~Kodiak segment previously applied for and consolidated. 

Public hearings in the Alaska Service Investigation ended on 

July 22, 1970, and the record was officially closed on August 5, 1970. 


In view of the complexity and scope of the Investigation, the hearing 


examiner's initial decision is not expected until well into 1971, 


barring unforeseen circumstances. 

3. The Joint Application of Western and Wien. 

On February 2, 1970, Western and Wien filed the joint application 
in Docket 21882 (J.A. 1), which is the basis for this proceeding, re- 
questing temporary suspension of Western, and a temporary exemption for 
Wien, pending final resolution of the Alaska Service Investigation, to 
provide replacement service between the terminal point Anchorage, the 
intermediate points Kenai and Homer, and beyond the point Homer, the 
terminal points Kodiak and King senna ret on Western's Route 142, 
Segment 2 (infra, at 47). The agreement between Western and Wien upon 
which this joint application is grounded also contemplates the purchase 
by Wien of ground property and equipment, and the assignment or sublease 


5/ The King Salmon point is not at issue in this proceeding since 
Wien already holds Anchorage-King Salmon authority. 
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to Wien of Western's interests in terminal facilities located at the 
Kenai, Homer, Kodiak, and King Salmon stations (J.A. 21). Since the 
parties recognized that Wien might not be the successful certificate 
applicant for this route, the agreement provided, in such a circum- 
stance, for the retransfer of property to Western, and the basis 
therefor (J.A. 21). In addition, the agreement provides for offers 
of employment to Western's personnel at those stations and for their 
integration into Wien's seniority structure and retirement plans 
(J.A. 22-24). Contemporaneously with this agreement Western discontinued 
its Kodiak-Seattle nonstop service (J.A. 12). 

The joint application stated that Western's operation in the 
Anchorage-Kodiak and Anchorage-King Salmon markets were conducted at 
a minimum loss of $2,631,641 during the twelve months ending November 30, 
1969, and failed to meet direct operating costs by $627,000 (J.A. 7-8, 
27-29). Western estimated that its annual savings would total $1,764,907 
if its service to Kodiak, Homer, Kenai and King Salmon were suspended 
(J.A. 34). Conversely, it was estimated that Wien's eeecenea service 
would earn an operating profit of $447,432, most of it from the Anchorage- 


Kodiak route (J.A. 8-9, 37-39), resulting primarily from the use of more 


suitable and economical aircraft than the Electras utilized by Western 


(J.A. 9, 11-12). 
Responding to the Western/Wien agreement and the cessation of non- 
stop Kodiak-Seattle service, the other Alaskan carriers, including Kodiak, 


filed applications seeking the same or similar interim exemption authority 
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(J.-A. 109). In addition, on February 24, 1970, Kodiak for the first 
time expressed an interest in permanent certificate authority for the 
intermediate points Kenai and Homer by filing an application therefor 
in the Alaska Service Investigation (J.A. 73; supra at 6). The other 
Alaska carriers, including Kodiak, also filed answers in opposition to 
the application by Western and Wien (J.A. 62, 68, 77). 

4. The Board's decisions. 

Order 70-3-110, dated March 23, 1970 (J.A. 108) considered the 
joint application of Western/Wien, as well as the applications of Kodiak, 
Alaska and Western Alaska for exemption authority pendente lite to serve 
the points in question. The Board decided to deny all four of the 
competing applications in light of the inclusion of the markets involved 
in the Alaska Service Investigation and since the applications "raise 
difficult and complex questions including issues of carrier selection and 
mutual exclusivity" (J.A. 112), which "would be more appropriately decided 
after the development of a complete evidentiary record in the pending 
Alaska Service Investigation" (Ibid.). 

The Board also denied Western Alaska's petition for the institution 
of a separate investigation and a severance of the issues of service in 

6/ Alaska Airlines: Between Anchorage and Seattle via Kodiak and 
Kenai, Docket 21855. "The application of Alaska is intended to pri- 
marily provide services between Seattle on the one hand and Kodiak and 
Kenai on the other .. ." (J.A. 64). 

Western Alaska Airlines, Inc.: Between Anchorage and Seattle via 
King Salmon, Kenai and Kodiak, Docket 21969. 


Kodiak: Between Anchorage and Kodiak via Kenai and Homer, and 
between King Salmon and Seattle via Kodiak, Docket 21963. 
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the Anchorage-Kenai-Homer-Kodiak/King Salmon and the Seattle-Kodiak- 
King Salmon markets from the Investigation, finding that "no useful 
purpose would be served by instituting a separate investigation at 
this time" (Ibid.). 

Western/Wien and Alaska Airlines filed petitions for reconsidera- 
tion of the Board's Order 70-3-110 (J.A. 117) which were opposed by 
Kodiak and Western Alaska (J.A. 145, 150). In addition, Western filed 
an answer in opposition to Alaska's petition indicating that Western 
intended to resume Kodiak-Seattle nonstop ree In the meantime, 
the hearings in the Alaska Service Investigation proceeded to conclusion 
on July 22, 1970. 

The order on reconsideration which petitioner seeks to review in 
this Court, Order 70-7-113, dated July 23, 1970 (J.A. 159), was served 
on the parties on July 27, 1970. It does three things which petitioner 
finds objectionable: (1) Approves Western's application for temporary 


suspension at Kenai, Homer, and Kodiak; (2) grants Wien a temporary 


exemption to provide service, on a subsidy-ineligible basis, between 


Anchorage and Kodiak via Kenai and Homer; and (3) approves the Western/ 
8 
Wien ground facilities agreement (J.A. 164). The order specifies that 


the authority granted shall terminate 90 days after final Board decision 


in the Alaska Service Investigation. 


7/ It in fact did so on June 1, 1970, on a seasonal basis. 


8/ Alaska's petition for reconsideration was denied. 


- 10 - 
The primary basis for the Board's redetermination of the issues 
rested on the fact that the changed circumstance of Western's resumption 
of service in the Kodiak-Seattle market rendered Alaska Airlines' 
exemption application inappropriate, inasmuch as it "was predicated on 
Western's discontinuance of Kodiak-Seattle nonstop service" (J.A. 162). 
Moreover, the Board found that of the remaining applicants for pendente 


lite exemption authority Wien was clearly the best qualified since it 


already had the necessary equipment whereas both Kodiak and Western 
9 


Alaska Airlines did not, had negotiated with Western for the ground 


facilities at Kenai, Homer, and Kodiak, and already served one of the 
10/ 
markets (J.A. 163-4). Under these circumstances the "difficult and 


complex questions . . . of carrier selection" which had prompted the 
Board's earlier denial of the applications for exemption authority in 
Order 70-3-110 (J.A. 112) were largely obviated and did not pose a 


barrier to the grant of pendente lite authority (J.A. 161-164). 


9/ The Board found that (J.A. 163-164): 


",. . neither Kodiak nor Western Alaska presently has 
suitable aircraft to provide replacement service for Western. 
While both carriers have indicated that they could obtain the 
necessary aircraft, they might be unable to do so immediately, 
thereby: requiring Western to continue to maintain an uneconomic 
operation for longer than would otherwise be necessary.4/ 


"4/\ Moreover, Kodiak and Western Alaska might have no 
alternative use for larger aircraft in the event they should 
not prevail in their applications for certificate authority, 
and might be forced to dispose of such equipment at a loss." 


10/ Anchorage-King Salmon, not at issue in this proceedings 
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The Board emphasized that "our selection of Wien for exemption 
authority in no way precludes us from reaching a different decision 
on the applications for certificate authority in the Alaska Service 
Investigation. In accordance with our long-standing rule, the Board 
will not view operations pursuant to the exemption . . ., as a public 
convenience and necessity or a public interest factor" in certificate 
applications (J.A. 162-3). 

In lieu of petitioning for Board reconsideration as: provided for 
by Rule 37 of the Board's Rules of Practice (14 C.F.R. 302.37, infra, 
at 43), petitioner immediately filed a motion with the Board for a 


stay of Order 70-7-113 (J.A. 170), and concurrently petitioned this 


Court for review (J.A. 181). The Board denied the motion for stay by 


Order 70-8-34, dated August 10, 1970 (J.A. 193). 

In both of the orders relevant to this proceeding the Board recog= 
nized the substantial public interest factors which the joint application 
of Western and Wien presented, In its Order 70-7-113 approving the re- 
placement service here in issue the Board stated that (J.A. 165): 

"Our temporary approval of the Western/Wien joint appli- 

cation is predicated on our belief that this proposal 

holds promise of economic benefit to both the carriers 

involved without any significant adverse impact on other 

carriers or the traveling public. We further believe 

that Wien's proposed pattern of air service may result 

in substantially improved service for the public." 

Specifically, the Board noted that Wien proposed six daily round trips 
in the Anchorage-Kenai market and three daily Anchorage-Kodiak round 


trips via Kenai and Homer, and contrasted this with Western's present 
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service of two daily Anchorage-Kodiak round trips via Kenai and Homer 
(J.A. 165, 194-5). 

Also noted was the fact that some of the added service would be 
provided by B-737 aircraft, as contrasted to Western's Lockheed- 
Electra turboprops, thus providing first Anchorage-Kodiak jet service 
(J.A. 166,195). In addition, grant of temporary authority to Wien 
would directly link the points Kenai, Homer, and Kodiak with Wien's 
extensive intra-Alaska network, including points north of Anchorage 
such as Fairbanks and Prudhoe Bay (J.A. 195), and would provide, for 
the first time, single-carrier service between such points. This 
combination of superior equipment, more frequent schedules, and better 
beyond-area service persuaded the Board that "the Western-Wien replace- 
ment agreement holds promise of substantial benefits to the carriers 
and the public." (J.A. 195). 

Moreover, the Board was convinced that "Western has made a suffi- 
cient showing to warrant the proposed suspension which will be on a 
temporary basis pendente lite" (J.A. 165) because its service at the 
points in issue had been unprofitable. (J.A. 194). Wien forecast a 
profit of $389,000 in the initial year of operations on the Anchorage- 
Kodiak route (J.A. 9), and the Board, fully cognizant of Western's 
continued Seattle-Kodiak service, found that Wien's forecast was, at 


the least, credible, and noted that "the profits achieved . .. may 


reduce the carrier's overall need for federal subsidy" (J.A. 194). 


The Board also found that "Wien will not have to incur substantial 


capital expenditures in opening several new stations" in light of its 
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ground facilities agreement with Western (J.A. 166), and that "grant 
of this authority to Wien should increase Wien's average ‘annual utili- 
zation of its F-27 and B-737 aircraft" (J.A. 166, 194), wacae because 
of an expected "oil boom which failed to materialize" were excess to 
Wien's immediate needs (J.A. 196). 


Finally, the Board found that no carrier would suffer any adverse 


impact through diversion or otherwise by reason of the grant of an 


exemption to Wien pending completion of the Alaska Service Investi- 
gation (J.A. 166, 194). 

In regard to unusual circumstances and undue burden, the statutory 
criteria for grant of exemption authority pursuant to Section 416(b) of 
the Act, the Board's Order 70-7-113 found that, in light of all the 
factors set forth above, and particularly in view of "the temporary 
nature of the relief granted herein" that "it would be an undue burden 
on Wien to deprive the carrier of the revenues, savings, and increased 
operational efficiencies which will accrue as a result of the replace- 
ment services we are authorizing herein" (J.A. 166-167). The Board's 
repeated stress on the temporary and pendente lite nature of its action 
make it sufficiently clear that an important consideration in the Board's 
view of undue burden and unusual circumstances affecting Wien's opera- 
tions, in addition to the many factors also bearing on the public interst, 
was the pendency of the complex Alaska Service Investigation. Neverthe- 
less, the Board explicated its reasoning more fully in Order 70-8-34, 


denying stay (J.A. 196): 


a 55 = 


‘The unusual circumstances surrounding Wien's applica- 
tion include the recent downturn in Alaska's economic growth, 
leaving Wien, a subsidized carrier, with excess jet aircraft 
which the carrier had ordered in anticipation of an oil 
boom which failed to materialize. Moreover, we note that 
the Western-Wien replacement agreement was proposed and 
authorized for only a temporary period, pending a final 
Board decision in the Alaska Service Investigation. The 
latter Investigation includes a myriad of other issues, and 
although a hearing has just been concluded in the Investi- 
gation it is not reasonable to expect a final Board decision 
in the near future. The pendency of this complex proceeding 
also constitutes an unusual circumstance and it would be an 
undue burden on Wien to require it to await the outcome of 
that complex proceeding to inaugurate service on routes which 
Wien is prepared to serve on a temporary basis, pending a 
final resolution of the Investigation. Moreover, the only 
alternative means of awarding temporary authority pendente 
lite would be to hold a separate expedited hearing to award 
temporary certificates. We believe that the holding of a 
separate duplicative hearing to award temporary authority 
would be unduly burdensome to the parties and contrary to 
the public interest." 


In view of the above, the Board concluded that Kodiak's contentions 
on the merits were unpersuasive (J.A. 196). 


ARGUMENT 


I. There is no showing or basis upon which the Court can 
conclude that the Board's order deprives petitioner of 
any present right in its certificate application or 
that it will inevitably prejudice the disposition of 
that application, and hence there are no grounds for 
present judicial intervention. 


Although assailing the Board's order on various grounds, peti- 
tioner's only claim of adverse impact to it or the public interest is 


that the grant of the exemption to Wien will irreparably prejudice 


petitioner's right to a fair comparative hearing on its application for 


a certificate to conduct operations over the Kodiak-Anchorage route. In 
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furtherance of this contention, petitioner invokes Ashbacker, 


and asserts that the Board has effectively denied Kodiak ‘its right 
to a comparative hearing and consideration. 

Petitioner's very reliance upon Ashbacker indicates ‘the appro- 
priate disposition of the petition for review. Petitioner is being 
heard on its new route proposal, together with all other applicants 
for that route, including Wien. It makes no claim of any exclusion 
of evidence or other limitation upon its presentation in ‘the Alaska 
Service Investigation, but contends only that continued operation by 
Wien will adversely affect the Board's ultimate decision. However, 
the Board has yet to dispose of petitioner's certificate application, 
and the order authorizing temporary service by Wien is merely inter- 
locutory in the context of the ultimate disposition of that applica- 
tion, Even if it be thought that the exemption might somehow prej- 
udice the disposition of petitioner's application, the common sense 
answer is that the matter should be deferred for CLES OETESS until 


12/ 
after ‘the Board has made awards in the Alaska Service investigation. 


1l/ Ashbacker Radio Corporation v. F.C.C., 326 U.S. 327 (1945). 


12/ Columbia Broadcasting System v. United States, 316 U.S. 407, 
425 (1942) and United States v. Storer Broadcasting Cor Company, 351 U.S. 


192 (1956). These cases involved orders of the Federal Communications 
Commission establishing its chain broadcasting regulations and multiple 
ownership regulations. In each instance the Commission's: order had an 
immediate adverse impact unlike the Board's order here. Chief Justice 
Stone's test in the Columbia case would deny reviewability here: "The 
ultimate test of reviewability is not to be found in an overrefined 
technique, but in the need of the review to protect from the ir- 
reparable injury threatened in the exceptional case of administrative 
rulings which attach legal consequences to action taken in advance of 
(footnote continued) 
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Petitioner may be the successful applicant. If not, and if Wien 
receives the route award, the Court will be better able to ascertain 
at that time whether petitioner has been prejudiced, and, if so, can 
then take appropriate corrective action. Petitioner has cited no 
instance, and we are aware of none, in which a Court has intervened 
in a pending administrative proceeding in which the ultimate decision 


is subject to judicial review upon the suppositious eventuality that 
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an application which is being fully heard may not be granted. 


other hearings and adjudications that may follow, the results of which 
the regulations purport to control" (316 U.S. at 407). See also Hinton 
v. Udall, 124 U.S. App. D.C. 283, 364 F.2d 676 (1966), which not only 
denied reviewability, but stated the principle governing this case as 
follows (364 F.2d at 680): ‘The doctrine of ripeness often precludes 
immediate judicial consideration even in cases when judicial considera- 
tion seems well nigh inevitable; in such cases the doctrine operates to 
provide review later rather than earlier, and to assure review in a 
more concrete, focused context, on a more complete record [footnote 
omitted] ." 


13/ The numerous cases involving the Ashbacker principle as it 
relates to the aviation field have all involved contentions that the 
Board's exclusion of applications have been improper. The courts uni- 
formly have rejected, as premature, such threshold claims in light of 
the Board's established procedure of permitting evidence of prejudice 
to the excluded applications to be received during the course of the 
proceeding. See National Airlines, Inc. v. C.A.B., 129 U.S. App. D.C. 
580, 392 F.2d 504, 511 (1968) and cases cited therein. 

A fortiori, there is no warrant for judicial intervention in circum- 
stances in which petitioner is being fully heard on the very application 
as to which it claims prejudice. Indeed, as this Court stated in 
Associated-Banning Co. v. U.S., 101 U.S. App. D.C. 151, 247 F.2d 557 
(1957) at 561, 


‘We cannot assume that the Board will not conduct its 
hearing within the intendment of the Act, so far as it may 
apply. It may well be, for all we are shown, that the 
Board's ultimate action will completely dispel every 
prospective fear voiced by the protest and the complaint. 
It_is clear that the Board has not as yet entered an 


order ‘final’ as to these petitioners." (emphasis 
supplied). 


-17- 


Similarly, there is equally no warrant for the setting aside of a 


temporary licensing action on grounds that such action will adversely 


affect applications yet to be decided. Under substantially parallel 
circumstances the court in United Air Lines, Inc. v. C.A.B., 198 F.2d 
100 (C.A. 7, 1952) seated that (at 106): 

"United insists that in fact the suspensions are not 


temporary . ... Thus United questions the good faith 
of the Board which emphasized the temporary nature of 


its action. In any event United is protected by the 
right to a full administrative hearing before an ex- 


tension of the present temporary suspensions may be 


ordered, and has the right of court review of any 


Board order entered after such hearing" (emphasis 
supplied). 


In any event, there can be no warrant for judicial intervention 
unless "there has been an effective deprivation of petitioner's rights" 
in its application (National Airlines, Inc. v. C.A.B., supra, at 511), 
or unless the Board's order "results in the setting of legal consequences 
in derogation of petitioner's rights" (Frontier Airlines; Inc. v. C.A.B., 
349 F.2d. 587 (C.A. 10, 1965). Neither showing can be mete here, and there 
simply is no basis upon which the Court can conclude that continued opera- 
tions by Wien will substantially prejudice or compel denial of petitioner's 
application. The Board, in Order 70-7-113, made it clear that the selection 
of Wien to provide interim replacement service pendente lite would not in- 
fluence its decision on the merits of the.competing applications for certi- 
ficate authority in the oxn markets in the Alaska Service Investigation, 
stating (J.A. 162-163): : 

"Moreover, we are ner enaiod that Wien should be selected. 


in preference to the other applicants for exemption authority. 
We emphasize, however, that our selection of Wien for 
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exemption authority in no way precludes us from reaching a 
different decision on the applications for certificate 
authority in the Alaska Service Investigation. In ac- 
cordance with our long-standing rule, the Board will not 
view operations pursuant to the exemption (as distinguished 
from preexisting facts and circumstances relative to both 
exemption and certification) as a public convenience and 
necessity or a public interest factor to be considered in 
our decision on Wien's certificate application." 


This is a decisional rule of long standing, see, e.2., Central Airlines, 
Exemption, 26 C.A.B. 760 (1958), and has been cited with approval by this 


Court, Braniff Airways, Inc. v. C.A.B., 126 U.S. App. D.C. 399, 379 F.2d 
T4/ RT. 
453, 454 (1967). 


To be sure; the petitioner disparages the Board's assurances of 
impartiality in the pending Alaska Service Investigation as a "con- 
ventional litany" (Pet. Br., p. 19), and states that the Board cannot 
help but be influenced by any operations then being conducted by Wien. 
However, the contention that an agency cannot be counted on to exclude 
from its final decision considerations relating to prior activity and 
“enormous investment" have heretofore been emphatically rejected by the 


Supreme Court. Power Reactor Co. v. Electricians, 367 U.S. 396, 415 


———$———————— 


(1961). 


— 

14/ This Court follows the same rule itself in passing upon appli- 
cations for a stay pendente lite: "* * * Ordered by the court: * * * 
(3) that Deita‘s motion to stay the effectiveness of the Board's order 
approving the Rastern-Mackey Merger is denied; provided however that the 
latter action of the court shall not be construed as an intimation of the 
court's views respecting the validity of the challenged orders; and it is 
further provided that whatever operations Eastern Air Lines, Inc. shall 
have been permitted to undertake as the result of said orders shall not be 
deemed to create in favor of Eastern equities entitling Eastern on any 
such account to favorable advantage in the Board's consideration of the 
respective applications in the pending Route case * * *." Delta Air Lines, 
Inc. v. C.A.B., C.A.D.C. No. 20,675, Order of January 6, 1967. 
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Moreover, this Court also has recognized, in response to essen- 
tially identical contentions in the radio field, that "until and un- 
less the contrary is shown, we must assume that the Commission will 
act in good faith," Peoples Broadcasting Co. v. U.S., 93 Wess App. D.C. 
78, 209 F.2d 286, 288 (1953). Indeed, the courts have been almost 
uniform in their rejection of contentions such as petitioner's, and 
have consistently affirmed the principle that they will et assume, 
merely on the basis of vague speculations or general allegations of 
motivation, that a future agency adjudication will be determined 
improperly or unlawfully, Springfield Airport Authorit ve C.A.B., 
109 U.S. App. D.C. 197, 285 F.2d 277 (1960); Nebraska Department of 
Aeronautics v. C.A.B., 298 F.2d 286 (C.A. 8, 1962); International 


Union of E., R. & M. Workers v. U.S., 108 U.S. App. D.C. 97, 280 F.2d 


645, 653 (1960) (Burger, C.J., dissenting), reversed sub nom. Power 


Reactor Co. v. Electricians, supra; Associated-Banning Co. v. U.Ss., 

101 U.S. App. D.C. 151, 247 F.2d 557, 561 (1957). Also, this Court on 
several occasions has specified in opinions remanding proceedings to the 
Board that the Board may provide for continued operations pending its 
ultimate resolution of the proceeding, and it obviously would not have 
done so had it deemed such operations to be prejudicial to the ultimate 
award. See Northwest Airlines v. C.A.B., 90 U.S. App. D.C. 158, 194 F.2d 
339 (1952); Greensboro-High Point Airport Authority v. CiA.B., 97 U.S. App. 
D.C. 358, 231 F.2d 517, 522 (1956); Braniff Airways, Tac. ve C.A.B., 

113 U.S. App. D.C. 132, 306 F.2d 739, 743 (1962); cf this Court's order 


of January 6, 1967, in Delta Airlines, Inc. v. C.A.B., quoted in note 14, 


supra. 
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Thus, the judicial "presumption to which administrative agencies 
are entitled--that they will act properly and according to law" is 
applicable here. F.C.C. v. Schreiber, 381 U.S. 279, 296 (1965). We 
also submit that there is a similar Congressional presumption. The 
Congress specifically authorized the Board to grant exemptions from 
the certificate requirements of the Act (see Section 416, infra, at 
41 ) and the Board has made extensive use of its authority to grant 
exemptions pending the completion of certification oy Ce 
The Congress could not have been expected to have conferred this 
authority had it deemed the result to be prejudicial to certification 


proceedings. Cf, Power Reactor Co. v. Electricians, supra. In this 


respect, the situation is also analogous to that provided by 49 U.S.C. 


310(a), infra at 43, under which the Interstate Commerce Commission is 


authorized to grant temporary motor carrier authority and where the 
statute specifies that such a grant "shall create no presumption that 
corresponding permanent authority will be granted thereafter." While 


Section 416 of!the Federal Aviation Act contains no such provision, as 


15/ As subsequently elaborated in Part II, infra, the prospect of 
needless denial of superior service to the traveling public, even though 
other service was available, during the pendency of lengthy comparative 
certification proceedings has often been deemed sufficiently compelling 
by the Board to warrant the exercise of its exemption powers. See, e.g, 
Central Airlines, Exemption, 26 C.A.B. 760 (1958); Pan American World Air- 
ways, Inc., Exemption (Virgin Islands), Order E-23472, April 4, 1966; 

Pan American World Airways, Inc., Exemption, (Rock Sound, Bahamas), 

Order E-21228, August 28, 1964; Mackey Airlines, Inc., Exemption, Order 
E-21629, December 30, 1964; City of Palm Springs, Exemption, Order E-25951, 
November 9, 1967; Kansas-Oklahoma Local Service Case, Order E-16203, 
December 30, 1960; American Airlines, Exemption, Order E-25903, October 31, 
1967 and Order E-26394, February 23, 1968; Western Air Lines, Inc., 
Exemption, Order E-24071, August 12, 1966. 
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previously indicated, the Board itself has so provided by its 
decisional rules. 

Furthermore, there is nothing in petitioner's contentions con-= 
cerning the Board's past actions which in any manner rebut the pre- 
sumption to which the Board is entitled. Petitioner asserts that it 
is not aware of any instance in which the Board has failed to issue 
a certificate to a carrier already conducting operations pursuant to 
exemption authority, and further points to Eastern Air Lines v. C.A.B., 
et al. (Nos. 12,068, 12,072, February 13, 1954), where the Court stayed 
a Board order granting an exemption to American Airlines| to conduct 
nonstop New York-Mexico City service and where the Board thereafter 
awarded the route to Eastern Air Lines. Petitioner than asserts that 
these factors establish that the grant of an exemption mst be deemed 
to be prejudicial to other applicants. 

Even if there were no instances in which the Board had failed to 
certificate a carrier conducting operations pursuant to exemption, that 
would not establish petitioner's premise that the certification resulted 
from the carrier's presence in the market; rather, it would serve only 
to demonstrate that the preexisting facts and circumstances relevant to 
both exemption and certification, which warranted the selection of a 
particular carrier to conduct temporary operations, aisolwaccanted its 
selection for the certificate award. Those factors would exist ir- 
respective of whether an exemption had issued. Petitioner's argument 


on this point is a complete non sequitur; one might as well attempt to 


argue that the granting of temporary injunctive relief by the courts 
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constitutes an unlawful prejudgment because a statistical count might 
demonstrate that the decision on the merits most frequently accords 
with the disposition made of the motion for preliminary injunction. 
Also, it is not true age ee inevitably follows the issuance 


of exemption authority. 


Finally, on this point, there is nothing in the factual situation 


here present which supports any contention that the Board will be un- 


consciously influenced in its decision by existing operations on the 


16/ In the Pacific Case, 7 C.A.B. 209, 235-236 (1946), the Board 
granted a certificate to Pacific Northern Airlines for Anchorage- 
Cordova-Juneau authority rather than to Alaska Airlines in circumstances 
in which both carriers were conducting operations under exemption 
authority. In Frontier Airlines-United Air Lines Wet Lease case, 

Order 70-1-111, January 22, 1970, the Board granted an exemption enabling 
Frontier to provide replacement service in substitution for United on a 
route between Salt Lake City and San Francisco via Nevada points, and 
subsequently by Order 70-8-1, August 9, 1970, denied Frontier's appli- 
cation for certificate authority. As this Court also is aware, the Board 
has denied certificate authority to a number of carriers operating pur- 
suant to exemption authority. See Great Lakes Airlines v. C.A.B., 

111 U.S. App. D.C. 21, 294 F.2d 217 (1961), cert. denied, 366 U.S. 965 
(1961). 

Conversely, the denial of pendente lite exemption authority does not 
inevitably presage a denial of certificate authority. See, for example, 
Western Air Lines, Inc., Exemption, Order E-24071, August 12, 1966, where 
Northwest Airlines, Inc. was denied pendente lite exemption authority, 
only to be certificated on the same route, along with Western, in the 
Twin Cities-California Service Investigation, Order 69-8-14, August 4, 
1969. 

The experience of the I.C.C. under its "temporary authority" pro- 
vision (49 U.S.C. 310(a)) likewise demonstrates that a grant of temporary 
authority does not inevitably result in a subsequent certification of the 
temporary operator. See, e.g., Caravelle Express, Inc. v. U.S., 287 F. 
Supp. 585, 587 (U.S.D.C. Nebr., 1968) affirming 105 M.C.C. 415; C'& H 
Transportation Co. v. U.S., 249 F. Supp. 97 (U.S.D.C. Tex., 1965), af- 
firming 93 M.C.C. 741 (1964); Colorado-Arizona-California Express, Inc. 
v. U.S., 224 F. Supp. 894 (U.S.D.C. Colo., 1963); Consolidated Freight- 
ways Corp. v.\U.S., 1968-Féderal’ Carriers Cases 482,024, at 54,237 


(U.S.D.C. Calif., 1968); Gulf and Southern Transportation Company, Inc. 
71 I.C.C. 1 (1957). 
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part of Wien. If it be assumed that "large investment" under a 
temporary license "might conceivably exert a subtle influence on 
the ultimate grant" (see Judge Burger's dissent in International Union 
of E.R. & M. Workers v. U.S., supra, 280 F.2d at . 653), there still 
is no showing of any investment or change of position on the part of 
Wien which could be said to be so substantial as to have any influence 
on the seme! : 

Only 37 employees and station properties at three points are in- 


volved, and the aggregate leasehold value of the ground facilities 


amounts to only $55,689.86 (J.A. 26). Moreover, Wien, unlike Kodiak, 


could institute service with equipment on hand and surplus to its 


current requirements. Thus, Wien's investment is insubstantial. In 
any case, the Western/Wien agreement provides for retransfer of all 
equipment and facilities should Wien not be the successful applicant 


for certificate authority. Indeed, in the light of this factor, the 


17/ The quoted statement by Judge Burger appears to represent his 
interpretation of the earlier opinion written by him in Commmity Broad- 
casting Co. v. F.C.C., 107 U.S. App. D.C. 95, 274 F.2d 753 (1960). He 
there adverted to the possibility that investment and credit for earlier 
operations (a factor which the Board does not take into account) might 
affect a subsequent grant. However, that ‘decision appears’ to suggest 
that any element of "subtle influence" should be dealt with by affording 
comparative consideration between the applicants for the temporary 
authority, and at no point is it suggested that grants of temporary 
authority are to be precluded. Here, the Board did comparatively con- 
sider petitioner's application for exemption authority with that of 
Wien, and petitioner does not now complain on that score. It does 
suggest for the first time (Pet. Br. 22) that it may not have received 
adequate comparative consideration because of the mere existence of the 
application by Western and Wien for a transfer of ground facilities. 
This supposition, not open to review, is specious. 
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situation is no different from the standpoint of prejudicial invest- 


ment than if Western had been required to continue service pending 
18/ 


completion of the Alaska Service Investigation. 


In sum, there is neither any need for consideration by the Court 
at this time of petitioner's claim of prejudice to its application in 
the Alaska Service Investigation nor any justification for setting 
aside the order here involved on grounds of prejudice to that appli- 
cation. And since this is the only impact or interest in the matter 
which is alleged by the petitioner, there is equally no need for con- 
sideration of petitioner's contentions of substantive error in the 


Board's order, Section 1006(a), infra, at 42. See Simmons v. F.C.C., 


79 U.S. App. D.C. 264, 145 F.2d 578 (1944); 83 U.S. App. D.C. 352, 


189 F.2d 670 (1948); Continental Southern Lines, Inc. v. C.A.B., 
90 U.S. App. D.C. 352, 197 F.2d 397 (1952), cert. denied, 344 U.S. 
831 (1952). We nonetheless demonstrate in point two that there was 


no substantive error. 


II. The Board's exercise of its exemption powers fully 
conforms to the criteria of Section 416(b) of the 
Federal Aviation Act and is supported by adequate findings. 


The three findings prerequisite to any grant of exemption authority 
19/ 
pursuant to Section 416(b) of the Act are--(1) that the operations of 


18/ Aliso, the personnel and ground facilities involved would 
presumably be available to any carrier jerentosrey certificated in these 
markets. 


19/ 49 U.S.C. 1386(b) infra, at 41, Pan American World Airways, 
Inc. v. C.A.B., 104 U.S. App. D.C. 288, 261 F.2d 754, 757 (1958). 


-25- 
the carrier are either of "limited extent" or affected by "unusual 
ie een that such condition causes enforcement of the 
statutory barrier (here, the certificate requirements) to constitute 
an "undue burden" on the ago ames (3) that enforcement "is not 
in the public interest." 


Except as to "public interest" (Section 102, 49 U.S.C. 1302, 


infra at 40), the statutory terms for exemption are not defined. 


Congress obviously committed to the Board the implementation of those 


terms in the light of the conditions existing in, and the needs of, 
the air transportation system. Section 416(b) is designed to afford 
the Board needed flexibility in meeting changing conditions in air 
transportation, particularly on an interim basis, and has been con= 
sistently interpreted and used by the Board, with Court reas as 


a means of providing temporary operating authority in a variety of 
22/ 
circumstances. The Board's discretion is of course not unlimited, 


20/ The term “unusual circumstances" affecting operations is not 
defined by the statute, but it is to be given its ordinary meaning, 
American Airlines v. C.A.B., 97 U.S. App. D.C. 324, 231 F.2d 483, 487 
(1956). 


21/ “Undue burden" means simply "undue hardship," as indicated by 
the specific reference to hardship in the legislative history (Hearings 
before a Sub-committee of the Senate on Interstate Commerce on S. 3659, 
75th Cong., 3rd Sess., at 3-4; 83 Cong. Rec. 6726) and as recognized by 
this Court in American Airlines Inc. v. C.A.B., supra, 231 F.2d at 488. 


22/ The Court has held on four prior occasions that the Board may 
exempt pending determination of certificate applications. American 
Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 324, 231 F.2d 
483 (1956) (surface mail exemption); Eastern Air Lines v. Civil Aero- 
nautics Board, 87 U.S. App. D.C. 331, 185 F.2d 426 (1950) (exemption to 
Capital for cargo operations); Eastern Air Lines v. Civil Aeronautics 
Board, C.A.D.C. No. 10,671, March 15, 1951), not reported (exemption 

(footnote continued) 
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being circumscribed by the limitations of the statute. But where the 
Board reasonably concludes that a particular situation falls within 
the statutory terms, as reasonably interpreted, the Board can- exempt. 


And the Board's construction of undefined statutory terms, if reason- 
23/ 
able, is entitled to great weight. 


Nor does such a power impair the integrity of the certification 
procedure. Permanent changes in the certificated air transportation 
system can still be made only by certification, cf. American Airlines 


ve C.A.B., 98 U.S. App. D.C. 348, 235 F.2d 845, 852 (1956); see 


Standard Air Lines, Exemption Request, 9 C.A.B. 583 (1948). The 


question here is whether the operations during the delays incident to 
comprehensive, complex, and lengthy certification proceedings are to be 


determined solely by the status quo or whether temporary adjustments, to 


for persons, property, and mail to Piedmont); Pan American World Airways, 
Inc. v. C.A.B., 112 U.S. App. D.C. 149, 300 F.2d 904 (1962). In three 
other instances the Court indicated that the Board might exempt pending 
completion of proceedings on remand, and the Board did so. Northwest 
Airlines v. Civil Aeronautics Board, 90 U.S. App. D.C. 158, 194 F.2d 339 
(1952); Greensboro-High Point Airport Authority v. Civil Aeronautics 
Board, 97 U.S. App. D.C. 358, 231 F.2d 517 (1956); Braniff Airways, Inc. 
v. Civil Aeronautics Board, 126 U.S. App. D.C. 399, 379 F.2d 453 (1967). 
In American Airlines v. Civil Aeronautics Board, 98 U.S. App. D.C. 348, 
235 F.2d 845 (1956), the Court remanded for lack of adequate findings, 
235 F.2d at 851, but indicated, we think, that an exemption would have 
been proper if predicated upon a view "that the interim for which this 
operating authority is issued is short, whereas the remainder of a certi- 
fication proceeding would be long . . .," 235 F.2d at 852. 


23/ Skidmore v. Swift & Co., 323 U.S. 134, 139-140 (1944); United 
States v. American Trucking Association, 310 U.S. 534, 549 (1940); Uda’ Udall 
Vv. v. Tallman, 380 U.S. 1, 16 (1965), quoting Unemployment Comm'n v. Aragon, 
329 U.S. 143, 153 (1946) : "To sustain the Commission's application of 
this statutory term, we need not find that its construction is the only 
reasonable one, or even that it is the result we would have reached had 
the question arisen in the first instance in judicial proceedings." 
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give way ultimately to the outcome of such certification: proceedings, 
may be made to benefit the carriers and the public in the interim. We 
submit that they may, and that the Board's action here plainly falls 
within the language and intent of the statute and meets the criteria 
for exemption. 
A. The Board's findings conform to statutory ee 

The petitioner professes not to perceive any Board findings regard= 
ing the "usual circumstances" affecting the operations of Wien in the 
Board's Order 70-7-113, which granted the exemption authority (J.A. 159). 
However, the Board made a number of findings in regard to the unusual 
circumstances surrounding Wien's operations in that order (J.A. 166). 
They are clear and unequivocal, and while labeled as establishing that 
the grant of pendente lite exemption authority would be in the public 
interest, rather than as findings of "unusual circumscencess” they are 
sufficiently identified in the context of the Board's discussion to 
enable the Court to determine the reasons and basis for the Board's 
order. The law does not require that the Board label each step of its 
deliberations in simplistic statutory terms, Braniff pee Inc. v. 
C.A.B., 113 U.S. App. D.C. 132, 306 F.2d 739, 742 (1962). The Board's 


reasoning emerges from the general context of its discussion in Order 


70-7-113 and by necessary implication from its findings therein with 


sufficient clarity to provide a basis for effective judicial review. 
In any case, whatever infirmity allegedly inheres in the Board's 
Order 70-7-113, it has been effectively rectified by its Order 70-8-34 


(J.A. 193), denying Kodiak's motion to the Board for stay. There the 


2S 
basis for the Board's action in regard to "unusual circumstances" 
becomes unmistakable (J.A. 196): 


“The unusual circumstances surrounding Wien's appli- 
cation include the recent downturn in Alaska's economic 
growth, leaving Wien, a subsidized carrier, with excess 
jet aircraft which the carrier had ordered in anticipation 
of anioil boom which failed to materialize. Moreover, we 
note that the Western-Wien replacement agreement was pro- 
posed and authorized for only a temporary period, pending 
a final Board decision in the Alaska Service Investigation. 
The latter Investigation includes a myriad of other issues, 
and although a hearing has just been concluded in the 
Investigation, it is not reasonable to expect a final 
Board decision in the near future. The pendency of this 
complex proceeding also constitutes an unusual circum- 
stance and it would be an undue burden on Wien to require 
it to await the outcome of that complex proceeding to 
inaugurate service on routes which Wien is prepared to 
serve on a temporary basis, pending a final resolution of 
the Investigation. Moreover, the only alternative means 
of awarding temporary authority pendente lite would be to 
hold a separate expedited hearing to award temporary cer- 
tificates. We believe that the holding of a separate 
duplicative hearing to award temporary authority would be 
unduly burdensome to the parties and contrary to the public 
interest." 


This conclusion, we submit, is amply sustained by this Court's opinion 
in American Airlines v. C.A.B., 98 U.S. App. D.C. 348, 235 F.2d 845 
(1956), where the Court stated (235 F.2d at 852): 


"If the Board had rested a finding of undue burden upon the 
fact that the interim for which this operating authority is 
issued is short, whereas the remainder of a certification 
proceeding would be long, we would be close to the ruling of 
this court in the air mail case. 9/ But we do not under- 
stand the Board to rest upon the temporary feature of the 
order. The purport of the discussion in the opinion of the 
Board is that the exemption power may be exercised to ac- 
complish the permanent ends it has in mind for these supple- 
mental carriers and does not depend upon or resolve about the 
temporary character of the exemption presently authorized. 


"9/ American Airlines, Inc. v. Civil Aeronautics Board, 
97 U.S. App. D.C. 324, 231 F.2d 483 (D.C. Cir. 1956)." 
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Here the Board plainly rested on the temporary nature of the relief 
it was granting in relation to the lengthy period necessary for final 
resolution of the Alaska Service Investigation, a basis for exemption 
specifically approved by this Court in the "surface mail exemption" 
case, American Airlines, Inc. v. C.A.B., 97 U.S. App. D.C. 324, 
231 F.2d 483 ee 

The petitioner argues, however, that the Board had mS jurisdiction 


to issue Order 70-8-34, denying Kodiak's motion for stay, and thereby 


cure whatever flaws may be thought to exist in Order 70-7-113 (Pet. 


Br. 10-11). This position is untenable. The Board clearly had 


25/ 


authority to act in response to the petitioner's motion for stay. 


24/ In that case the Court held that the opportunity to partici- 
pate in the surface mail experiment would be foreclosed by lengthy 
certificate proceedings because the experiment was limited in time, and 
that therefore "unusual circumstances" and "undue burden" existed, 

231 F.2d at 487. While arguably a distinction, we submit that no sub- 
stantive difference exists in this case. The unusual circumstances and 
the burden exist whether the time limitation derives from external 
sources or from the Board's own action. Wien may not be awarded the 
markets here involved in the Investigation, and requiring certification 
for interim operations would effectively preclude the proposed replace- 
ment service. 


25/ The petitioner neglects to mention that this same-point was 
decided adversely to its position in Frontier Airlines, Inc. v. C.A.B., 
104 U.S. App. D.C. 78, 259 F.2d 808, 811 (1958). This Court's holding, 
that an order on meconsthtaracion is not invalid merely because entered 
after a petition for review had been filed with the Court, is amply 
supported by other precedent. See, e.g., Anchor Line Limited v. F.M. F.M.C., 
112 U.S. App. D.C. 40, 299 F.2d 124, 125 (1962); American Farm Lines v. 


Black Ball Freight Service, 397 U.S. 532, 90 S. Ct. 1288 (1970), re- 
versing Black Ball Freight Service v. U.S.,298 F. Supp 1006 (U.S.D.C.- 


Wash., 1969). See also Wrather-Alvarez Broadcasting Inc. v. F.C.C., 
101 U.S. App. D.C. 324, 248 F.2d 646, 648-649 (1957); Northeast Air- 


lines, Inc. v. C.A.B., 345 F.2d 488, 490 (C.A. 1, 1965); City of Port- 

land v. F.M.C., C.A.D.C. No. 24,182 (June 12, 1970), Slip Opinion at 3. 

The petitioner's sub silentio attempt to distinguish the Frontier case, 
(footnote continued) 
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Moreover, the Board having acted, the Court can and must consider the 
Board's findings and reasoning explicated therein. This is the teach- 


26/ 
ing of American Farm Lines v. Black Ball Freight Service, supra, where 


on analogous facts the Supreme Court considered and relied upon the 
agency's findings in its second order. 

Petitioner's references to the Trailways of New England case and 
the National Air Carrier Association cose (pet. Br. 11).are wholly in- 
apposite. In those cases the courts explained why the "rationalizations 
of [Board] counsel" need not be considered because they were not findings 
of the Board. Here, petitioners seek to use the cases to ignore findings 
of the Board rather than statements of its counsel. Petitioner's con- 
tentions amount to no more than a suggestion that the Court ignore 
relevant Board action and remand the case to the Board for findings that 
the Board has already made. Nothing in the facts or the law warrant this 
kind of useless act. 


The petitioner's failure to discuss the relevant and essential Board 


findings extends also to its contentions regarding the "undue burden" 


supra, by urging a distinction between the Board's order denying stay and 
an order on reconsideration, is without substance, since in either case 
the allegations of error must be brought to the Board's attention, and 
the Board mst deal with them, including the merits, Virginia Petroleum 
Jobbers Ass'n v. F.P.C., 104 U.S. App. D.C. 106, 259 F.2d 921, 925 (1958). 


26/ The Board acted in response to petitioner's pleading, as con- 
templated by Rule 18, F.R.A.P. Its act of denying stay was. consistent 
with this Court's jurisdiction, coming before the. record herein was filed. 
No harm was done, and no conflict of jurisdiction exists, American Farm 
Lines, supra, at 541-542. 


27/ 412 F.2d 926 (C.A. 1, 1969) and’___ U.S. App. D.C. ____ (C.A.D.C. 
No. 23,012, May 28, 1970), respectively. 
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found by the Board to exist in this instance. Obviously, business 


entities such as Wien suffer hardship or are "burdened" only in the 
financial or economic sense. In this light, the Board's finding that 
"it would be an undue burden on Wien to deprive the carrier of the 
revenues, savings, and increased operational efficiencies which will 
accrue as a result of the replacement services we are authorizing 
herein" (J.A. 167) merely recognizes the fact that Wien will be both 


economically and operationally benefited by this grant of exemption 
28/ 
authority. 


To recognize that the barrier to interim operations imposed by 
Section 401 may be primarily manifested by economic considerations is 


not, as petitioner would have it, to rest the finding of “undue burden" 
29/ 
on financial distress or mere need for additional revenue, The Board 


plainly did not base its finding solely on the "lost economic oppor- 
tunities" to Wien. Rather, as detailed in the Board's Order, the Board 


pointed to various considerations affecting Wien's operations which, in 


28/7 For other examples, see, e.g., Eastern Air Lines, Exemption, 
Order E-17939, January 19, 1962; Pan American World Airways, Inc., 
Exemption (Rock Sound), Order E-21228, August 28, 1964; Mackey Airlines, 
inc., Exemption, Order E-21629, December 30, 1964; American Airlines, Inc., 
Exemption, Order E-25903, October 31, 1967, and Order E-26394, February 23, 
1968; Northeast-Mohawk Agreement, Order 69-12-73, December 16, 1969. 


29/ The Board said as much in Chicago and Southern Airlines, Inc., 
Hot Springs Exemption, 7 C.A.B. 451 (1946), and Standard Air Lines, 


Exemption Request, 9 C.A.B. 583 (1948), cited by petitioner. In the 
former case, the exemption sought was for entirely new service rather 
than a replacement of existing service, and the carrier failed to show 
any unusual circumstances. In the latter case, the carrier, a "supple- 
mental," sought an exemption to carry on regular, scheduled operations. 
The Board denied the appligation since these would be “extensive new 
operations" and there was Yiothing that distinguished this carrier from 
any other carrier seeking régular operating authority (9 C.A.B. at 585). 
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the Board's view, rendered the barrier of Section 401 an "undue burden" 
30/ 
upon Wien. 

The petitioner's contentions in regard to the public interest find- 
ings of the Board rest on the impermissible assumption of prejudicial 
impact on Kodiak's certificate application in the Alaska Service Investi- 
gation rather than on any error in the findings per se. Thus, petitioner 
alleges that the Board's findings on balance do not outweigh the alleged 
prejudice to the Investigation. Aside from the lack of merit in peti- 
tioner’s basic premise, it is clear that the determination of the infer- 
ences to be drawn from the evidence and their weight in the scales of 
the public interest are matters which Congress has specifically delegated 
to the Board for determination in the exercise of its expert knowledge, 
and should not be disturbed given a reasonable basis. 

Briefly, the Board's findings in regard to the benefits to be 
realized on all sides by the interim replacement of Western's services 
by Wien are tripartite: (1) that Western would be enabled "to terminate 

30/ This clearly distinguishes this case from-the- "Seaboard mail 
exemption" case upon which the petitioner relies. There, the Board's find- 
ing of undue burden rested solely on the circumstance that "Seaboard's 
financial situation is acute" and that the financial "benefit to Seaboard 
will be relatively substantial." Pan American World Airways, Inc. v. 
C.A.B., supra, 261 F.2d at 757. The Court held that "financial distress 
is not a circumstance which, standing alone, meets the requirements of 
Section 416(b)" (Id. at 758), but noted that "[o]f course, an unusual 
circumstance which causes [financial] distress-may be such a circumstance 
as to warrant relief under this exemption provision" (Id. at 757). In 
the instant case the Board's order did not simply provide for financial 


relief to Wien but, because of the unusual circumstances involved, per- 
mitted a more economic use of the Nation's resources. 
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what has been an unprofitable operation" (J.A. 194) and thus would 


avoid, for the time being, substantial losses which it could ill af- 
31/ 
ford; (2) that Wien would be permitted to serve the markets profitably, 


which would enable it "to obtain needed increases in the annual utiliza- 
tion of its F-27 and B-737 equipment" (J.A. 194; see J.A. 121, 129-131) 


and might "reduce the carrier's overall need for federal espe toy 
32/ 
(J.A. 194); and (3) that the replacement arrangement "will result in 


31/ Western's documentation shows losses of $2,631,641 in the 12 
months ending November 30, 1969 (J.A. 29), and it estimated annual 
savings of $1,764,907 by suspending service at Kodiak, Homer, Kenai, and 
King Salmon (J.A. 34). Western also alleged overall losses in calendar 
1969 in excess of $12,000,000 (J.A. 121), thus indicating that the local 
intra-Alaska services here in issue represent a substantial drain on 
Western's resources (see J.A. 27-36). Obviously the Board was clearly 
within the realm of reasonableness in accepting Western's documentation 
(J.A. 27-36), substantially uncontroverted by the petitioner (but see 
J.A. 177). and clearly, the Board's action was predicated on the 
improvement of service to the public rather than on existing inadequacies, 
and thus no findings regarding adequacy of existing service were either 
required or appropriate. This was not, as petitioner would make it, an 
“adequacy of service” investigation under Section 404(a) os the Act, 

49 U.S.C. 1374(a)). 


32/ Petitioner's contention that Western's continuation of service 
on the Kodiak-Seattle segment “utterly destroys" the Board's finding of 
the expected profitability of Wien's operations is clearly wrong. 
Kodiak's demonstration proceeds from the erroneous premise that all 
Kodiak-Seattle traffic will now move to Seattle via the Kodiak gateway 
rather than Anchorage. However, Western's undisputed origin and desti- 
nation figures show that approximately one-half of the Kodiak-Seattle 
traffic moves via Anchorage (J.A. 31), as Kodiak itself recognized in 
its Application for Exemption, Docket 21963 (Application, at 5; Exhibit 
K0-4; Exhibit KO=6). thus, although Wien's profit forecast may be opti- 
mistic, the petitioner's implication that Wien's profit will be totally 
wiped out is grossly misleading: 


Wien's estimated profit (J.A. 39): $447,432 
Diversion to Western ‘ 
($455,898 + 2; see J.A. 35): 227,949 


Adjusted estimated profit: $219,483 
(footnote continued) 
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improved service to the traveling public compared to Western's present 
service." (J.A. 194). 

The benefits to the public, the Board found, would include, for 
the first time, jet service in the Anchorage-Kodiak market (J.A. crea 
and "first single-carrier service between Kenai, Homer, and Kodiak, on 
the one hand, and points north of Anchorage on Wien's system such as 
Fairbanks and Prudhoe Bay, on the other hand" (Ibid.) See Appendix 
C, the map of Wien's ae PS Moreover, the Board also found that 
Wien proposed to serve the markets involved with greater schedule 
frequencies (J.A. 165; see J.A. seats Finally, the Board found it 


significant that "no carrier has alleged that it would suffer any 


This assumes that Western's experience can be projected onto Wien's 


operations, and does not include any adjustment for stimulation result- 
ing from Wien's superior service. 


33/ Wien's schedules (J.A. 42-43) show daily jet service totaling 
663 annual block hours, a not insubstantial amount, contrary to peti- 
tioner's assertions. 


34/ O&D tables show that of the total of 149,763 origins and desti- 
nations at the points Kodiak, Kenai, and Homer, only 25,502 involved 
Seattle and beyond traffic (J.A. 31). Moreover, Kenai, with 96,459 O&D's 
to Anchorage alone, has a common oil producing interest with Prudhoe Bay 
and the North Slope (J.A. 14), to which Wien is the sole carrier (J.A. 
130-131}, as the Board recognized (J.A. 166, 195). Thus, the Board's 
finding of beyond-area benefits has ample foundation, petitioner's con- 
tention to the contrary notwithstanding. 


35/ Western's historic load factors (J.A. 33) indicate that fre- 
quency rather than the gross number of available seats may be of primary 
importance in these markets, contrary to Kodiak's allegations, and the 
Board's finding on frequency was meaningful, therefore, in its determi- 
nation of the public interest. 


- 35 - 

diversion by reason of the grant of a temporary exemption pendente 

lite to Wien, and we find that none would occur" (footnote omitted) 
(J.A. 166). While Kodiak suggests that there is no evidence to support 
these findings, the Board is entitled to rely upon materials placed 
before it in the Sa of the parties in reaching its determinations 


in non-hearing cases. 


In light of the foregoing, the petitioner's contentions of lack of 


findings are without merit. Here, as in the past, the Board has made 


pertinent findings of fact and has explained its decision on the public 
interest factors with sufficient clarity to enable the Court to exercise 
its review function. In these circumstances, the role of a reviewing 
court is clear. The decision of the Board must be affirmed "where, as 
here, it is a reasonable one, rests on findings which are supported by 


adequate evidence, and the proceedings are free from significant proce- 
37/ 
dural error." 


36/ Springfield Airport Authority v. C.A.B., 109 U.S. App. D.C. 197, 
285 F.2d 277 (1960); Eastern Air Lines v. C.A.B., 87 U.S. App. D.C. 331, 
185 F.2d 426 (1950), vacated as moot, 341 U.S. 901 (1951)., The petitioner's 
reliance upon the requirements of Section 8(b) of the Administrative Pro- 
cedure Act, 5 U.S.C. 557(c) (Pet. Br. 16-17), which applies in terms only 
“when a hearing is required" (5 U.S.C. 557(a)) is obviously misplaced, as 
this Court ruled in the Eastern case, 185 F.2d at 429. The Fifth Circuit 
has reached the same conclusion. "Since the complaints could be dismissed 
without a hearing, the order need only comply with the requirements of 
Section 6(d) of the Administrative Procedure Act, [5 u.s-C.: 555(e)], and 
not withthe more stringent requirements of Section 8(b) [5 U.S.C. 
557(c)]," Transcontinental Bus System v. C.A.B., 383 F.2d 466, 478 
(C.A. 5, 1967), cert. denied, 390 U.S. 920 (1968). 


37/ Lake Central Airlines, Inc. v. C.A.B., 99 U.S. App. D.C. 226, 
239 F.2d 46, 49 (1956). 
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B. The Board's exercise of its exemption powers was conso- 
nant with its policy of denying exemption authority 
pending a comprehensive route investigation unless 
“unusual, compelling, or emergency conditions" exist. 


Petitioner also asserts that the Board's established policy is 
not to grant interim exemptions pending a Comprehensive route in- 
vestigation involving the same issues "except upon a clear showing 
of such unusual, compelling or: emergency circumstances as would 
justify a departure" (Pet. Br. 17-18), and that the Board has failed 
to justify its departure from this established norm. In the first 
place, this contention was not raised by the petitioner before the 
Board and thus may not be considered by this Court (Section 1006(e) 
of the Act, 49 U.S.C. 1486(e), infra at Fh eee petitioner 
must first establish that the Board has in fact departed from prior 
decisional norms which would bind it, before the Board is called upon 
to explain its alleged departure, Outagamie County, Wisconsin v. 
C.A.B., 355 F.2d 900, 908 (C.A. 7, 1966). This the petitioner has 
failed to do. Rather, it merely seizes upon the Board's language, 
taken out of context from some prior Board orders, without any ex- 


planation of the factual circumstances to which that language has been 


applied. If the petitioner seeks to rely on the Board's policy, it must 


38/ This aspect of the case should be’ squarely governed by the 
decision in Seaboard and Western Airlines, Inc. v. C.A.B.; 87 U.S. 
App. D.C.,78, 183 F.2d 975 (1950). There,-as here; further pleadings 
were filed before the Board with respect to the disposition of an 
exemption application, and no claim was made of any dearth of findings. 
The Court held that consideration of ‘the. SORES was barred by the 
provisions of Section 1006(e). 
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also rely upon the Board's interpretation thereof. A brief examination 
of prior Board practice in cases such as this quickly dispels the mis- 
interpretation of the Board's policy fostered by the petitioner. 

The prospect of denying the public better and more Compentane 
service, even though other adequate service is available, the lack of 
any complex or controversial issues, the carrier's ability to provide 
the interim service without any substantial commitment of resources, 
as well as insignificant adverse impact on other carriers, have been 
determinative factors in the Board's exercise of its ae powers 
in many cases where multiple applications for certificate authority for 
the same points were pending in comprehensive and lengthy service in- 
vestigations. See, e.g., Pan American World Airways, mace Exemption 
(Virgin Islands), Order E-23472, April 4, 1966; Pan American World Air- 
ways, Inc., Exemption, (Rock Sound, Bahamas), Order E-21228, August 28, 
1964; Mackey Airlines, Inc., Exemption, Order E-21629, December 30, 1964; 
City of Palm Springs, Exemption, Order E-25951, November 9, 1967; Kansas- 
Oklahoma Local Service Case, Order E-16203, December 30, 1960; American 


Airlines, Exemption, Order E-25903, October 31, 1967 and Order E-26394, 


February 23, 1968; Western Air Lines, Inc., Exemption, Order E-24071, 
39/ ; 
August 12, 1966. —~ 


39/ A typical example is also found in Pan American World Airways, 
Inc., Exemption (St. Lucia), Order E-19680, June 13, 1963, the very case 
cited by petitioner in support of its allegation (Pet. Br. 18). There, 
as here, no emergency need for service existed, inasmuch as St. Lucia was 
being served by two British-flag carriers. However, the Board felt that 
Pan American's proposal would benefit the traveling public pending com- 
pletion of the Caribbean Area Case. In addition, the Board was not faced 
with any significant carrier selection problems, finding that Pan American 

(footnote continued) 
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On the other hand, the Board has in the past denied pendente 
lite exemptions in cases where the data available to it in the non- 
hearing exemption proceedings would not clearly support the selection 
of one carrier over another to provide the interim service in question, 


or other complex issues arise, such as significant adverse impact on 


another carrier. See, e.g., the Mainland-Ponce Service Investigation 
case, Order 70-8-102, August 25, 1970, and the cases cited by petitioner, 


West Coast Certificate Renewal Case, 15 C.A.B. 349 (1952), and Central 
Airlines, Abilene Exemption, 33 C.A.B. 1048 (1961), where the Board 
found that "(t]he applications raise complex and controversial issues 
of law and fact which should be decided in a formal case" (Id. at 1048). 
Thus, the Board's reasons for finding the discretionary exercise 
of its exemption authority to be "appropriate" under the circumstances 


of this case (J.A. 161-162) are in full harmony with its actions in 
40/ 
similar circumstances in the past, are plainly reasonable rather than 


arbitrary, and should not be disturbed by the Court. 


was “the logical carrier to provide this service, at this time, since it 


presently overflies St. Lucia and appears to be able to provide the service 
requested at little additional cost in time and money" (emphasis supplied) 
id. at 3. Moreover, the Board found that no other U.S. carrier would be 
adversely affected by the grant of temporary exemption authority to Pan 
American. Relying on these factors, the Board concluded "that the circum- 
stances presented are sufficiently unusual and compelling to warrant the 
use of our exemption power," Ibid. Of course, a demonstrated "immediate 
public need” for additional service makes a stronger case for the grant of 
exemption authority pendente lite, even where problems of carrier selection 
intrude, cf. Central Airlines, Exemption, 26 C.A.B. 760 (1958); Lake 


Central, North Central, St. Joseph/Benton Harbor Exemption, 30 C.A.B. 1542 


(1959). 


40/ The Board found that changed circumstances had obviated the 
barrier of "difficult and complex questions including issues of carrier 
selection and mutual exclusivity" (J.A. 112) which had earlier prompted 

(footnote continued) 
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CONCLUSION 


For the reasons stated above, the petition for review should be 


dismissed or, in the alternative, the Board's order under review 
should be affirmed. 
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it to deny all applications for exemption authority (J.A. 161-162), 
supra, at 10-12, leaving only Wien in a position to provide the im- 
mediate replacement service needed without any significant commitment 
of material resources (J.A. 163-164). This factor, coupled with the 
finding of substantial benefits to the public and the carriers in- 
volved, without adverse impact on other carriers, strongly favored the 
grant of pendente lite authority (J.A. 195), as it has in many other 
cases. 


APPENDIX A 


The relevant provisions of the Federal Aviation Act of 1958, 


72 Stat. 737, 49 U.S.C. 1301 et seq. are: 


TITLE I--GENERAL PROVISIONS 


kRkkkK* 


Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] Im the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and’ necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 


(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of civil 
aeronautics. 


TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 


Certificate Required 


Sec. 401. (72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371) (a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. 


kKeeKK 


(d)(1) The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the application, 
if it finds, that the applicant is fit, willing, and able to perform 
such transportation properly, and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by the public con- 
venience and necessity; otherwise such application shall be denied. 


kKKeREKK 


Classification and Exemption of Carriers 


Sec. 416 (72 Stat. 771, 49 U.S.C. 1386) 


kK KKK 
Exemptions 


(b) (1) The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) exempt 
from the requirements of this title or any provision thereof, or any 
rule, regulation, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the enforce- 
ment of this title or such provision, or such rule, regulation, term, 
condition, or limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting, the operations of such air carrier or 
class of air carriers and is not in the public interest. 


kkk KK “9 of 


TITLE X--PROCEDURE 


kkk k se 


Judicial Review of Orders 


Orders of Board and Administrator Subject to Review 


Sec. 1006 [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 497; 
49 U.S.C, 1486] (a) Any order, affirmative or negative, issued by the 
Board or Administrator under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the President as 
provided in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United States Court of 
Appeals for the District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person disclosing a substan- 
tial interest in such order. After the expiration of said sixty days 
a petition may be filed only by leave of court upon a showing of 
reasonable grounds for failure to file the petition theretofore. 


Kk OR eK 
Findings of Fact Conclusive 

(e) The findings of facts by the Board or Administrator, if sup- 
ported by substantial evidence, shall be conclusive. No! objection to 
an order of the Board or Administrator shall be considered by the court 
unless such objection shall have been urged before the Board or Admin- 
istrator or, if it was not so urged, unless there were reasonable grounds 
for failure to do so. 


kee EK 
The relevant provisions of the Administrative Procedure Act, 
80 Stat. 378, 5 U.S.C. 551 et seq. are: 
Sec. 555. Ancillary matters 


(a) This section applies, according to the provisions thereof, 
except as otherwise provided by this subchapter. 


we ye we ee 


(e) Prompt notice shall be given of the denial in whole or in 
part of a written application, petition, or other request of an inter- 
ested person made in connection with any agency proceeding. Except 


in affirming a prior denial or when the denial is self-explanatory, 
the notice shall be accompanied by a brief statement of the grounds 
for denial. 


kKekKK 


Sec. 557. Initial decisions; conclusiveness; review by agency; 
submissions by parties; contents of decisions; records 


(a) This section applies, according to the provisions thereof, 
when a hearing is required to be conducted in accordance with section 
556 of this title. 


The relevant sections of the Interstate Commerce Act, 49 U.S.C. 1 
et seq. are: 


CHAPTER 8. INTERSTATE COMMERCE ACT, 
PART II; MOTOR CARRIERS 


kKReKRkKREK 


Sec. 310a. Temporary authority 


(a) To enable the provision of service for which there is an im- 
mediate and urgent need to a point or points or within a territory 
having no carrier service capable of meeting such need, the Commission 
may, in its discretion and without hearings or other proceedings, grant 
temporary authority for such service by a common carrier or a contract 
carrier by motor vehicle, as the case may be. Such temporary authority 
unless suspended or revoked for good cause, shall be valid for such 
time as the Commission. shall specify, but for not more than an aggre- 
gate of one hundred and eighty days, and shall create no presumption 
that corresponding permanent authority will be granted thereafter. 


The relevant Civil Aeronautics Board Procedural Regulations, 


14 C.F.R. 302 et seq., are: 


Sec. 302.37 Petitions for reconsideration 


(a) Board orders subject to reconsideration; time for filing. 
Unless an order or a rule of the Board specifically provides otherwise, 
any party to a proceeding may file a petition for reconsideration, re- 
hearing or reargument of (1) a final order issued by the Board or 
(2) an interlocutory order issued by the Board which institutes a pro- 
ceeding or defines the scope and issues of a proceeding or suspends a 
provision of a tariff on file with the Board. Unless the time is 


shortened or enlarged by the Board, petitions for reconsideration shall 
be filed, in the case of a final order, within twenty (20) days after 
service thereof, and, in the case of an interlocutory order, within ten 
(10) days after service. However, neither the filing nor the granting 
of such a petition shall operate as a stay of such final or interlocu- 
tory order unless specifically so ordered by the Board. Within ten 

(10) days after a petition for reconsideration, rehearing, or reargu- 
ment is filed, any party to the proceeding may file an answer in support 
of or in opposition to the petition. Motions for extension of time to 
file a petition or answer, and for leave to file a petition or answer 
after the time for the filing thereof has expired, will not be granted 
by the Board except on a showing of unusual and exceptional circumstances, 
constituting good cause for movant's inability to meet the established 
procedural dates. 


(b) Contents of petition. A petition for reconsideration, rehear- 
ing, or reargument shall State, briefly and specifically, the matters 
of record alleged to have been erroneously decided, the ground relied 
upon, and the relief sought. If the petition is based, 'in whole or in 
part, on allegations as to the consequences which would result from the 
Board's order, the basis of such allegations shall be set forth. If the 
petition is based, in whole or in part, on new matter, such new matter 
shall be set forth, accompanied by a statement to the effect that peti- 
tioner, with due diligence, could not have known or discovered such new 
matter prior to the date the case was submitted for decision. Unless 
otherwise directed by the Board upon a showing of unusual or exceptional 
circumstances, petitions for reconsideration, rehearing or reargument or 
answers thereto which exceed twenty-five (25) pages (including appendices) 
in length shall not be accepted for filing by the Docket. Section. 


(c) Successive petitions, A successive petition for rehearing, 


reargument, or reconsideration filed by the same party or parties, and 
upon substantially the same ground as a former petition which has been 
considered or denied by the Board, will not be entertained. 
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STATUTES 


In addition to statutory authorities cited by Petitioner, 
Intervenors also cite as relevant the following statutory pro- 
visions: 


FEDERAL AVIATION ACT OF 1958 


Section 412 (72 Stat. 770, 49 U.S.C. 1382) 


(a) Every air carrier shall file with the Board 
a true copy, or, if oral, a true and complete memo- 
randum, of every contract or agreement (whether en- 
forceable by provisions for liquidated damages, pen- 
alties, bonds, or otherwise) affecting air transpor- 
tation and in force on the effective date of this 
section or hereafter entered into, or any modifica- 
tion or cancellation thereof, between such air carrier 
and any other air carrier, foreign air carrier, or 
other carrier for pooling or apportioning earnings, 
losses, traffic, service, or equipment, or relating 
to the establishment of transportation rates, fares, 
charges, or classifications, or for preserving and 
improving safety, economy, and efficiency of oper- 
ation, or for controlling, regulating, preventing, 
or otherwise eliminating destructive, oppressive, or 
wasteful competition, or for regulating stops, 
schedules, and’ character of service, or for other 
cooperative working arrangements. 


(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously ap- 
proved by it, that it finds to be adverse to the pub- 
lic interest, or in violation of this Act, and shall 
by order approve any such contract or agreement, or 
any modification or cancellation thereof, that it 
does not find to be adverse to the public interest 
or in violation of this Act; except that the Board 
may not approve any contract or agreement between 
an air carrier not directly engaged in the opera- 
tion of aircraft in air transportation and a common 
carrier subject to the Interstate Commerce Act, as 
amended, governing the compensation to be received 
by such common carrier for transportation services 
performed by it. 


Section 414 (72 Stat. 770, 49 U.S.C. 1384) 


Any person affected by any order made under sections 
408, 409, or 412 of this Act shall be, and is hereby, 
relieved from the operations of the “anti-trust laws", 


vii 


STATUTES 


as designated in section 1 of the Act entitled "An 
Act to supplement existing 1 

Straints and monopolies, 

approved October 15, 1914 

or prohibitions made by, 

of law, insofar as may be 

person to do anything auth 

quired by such order. 


ADMINISTRATIVE PROCEDURE; ADMINISTRATIVE 
CONFERENCE AND JUDICIAL REVIEW 


5 U.S.C. § 705 


"When an agency finds that justice so requires, it 
may postpone the effective date of action taken by 
it, pending judicial review. On such conditions as 
may be required and to the extent necessary to pre- 
vent irreparable injury, the reviewing court, in- 
cluding the court to which a case may be taken on 
appeal from or on application for certiorari or 
other writ to a reviewing court, m@y issue all 
necessary and appropriate process to postpone the 
effective date of an agency action or to preserve 


status or rights pending conclusion of the review 
proceedings.™ 


In The 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 24, 483 


KODIAK AIRWAYS, INC. 
vs. Petitioner, 
CIVIL AERONAUTICS BOARD 
Respondent, 


WESTERN AIR LINES, INC,, 
WIEN CONSOLIDATED AIRLINES, INC. 


Intervenors. 


On Petition for Review of an Order of the Civil 
Aeronautics Board 


BRIEF FOR INTERVENORS WESTERN AIR LINES, INC. 
AND WIEN CONSOLIDATED AIRLINES, INC. 


STATEMENT OF ISSUES PRESENTED 


1. Whether, in circumstances where Petitioner's only claim 
of impact from the order under review is of possible prejudice 
to its pending certificate application in the Alaska Service 
Investigation, judicial consideration of Petitioner's claim 
should be deferred until after completion of that Investigation. 

2. Whether, in the circumstances involved in the pending 
CAB proceeding in the Alaska Service Investigation, Petitioner's 
claim of prejudice to its pending certificate application allegedly 


an 


resulting from the order under review constitutes grounds for 
grant of the relief requested. 
3, Whether the Civil Aeronautics Board's exercise of its 


exemption power under Section 416(b) of the Federal Aviation Act 


is supported by adequate findings of fact and conforms to appli- 


cable statutory criteria. 


STATEMENT OF THE CASE 
A. The Nature of the Parties. 
Western Air Lines, Inc. (Western) is a trunkline air car- 

rier serving major routes extending from Minnesota to Hawaii, 
and from Mexico to Alaska. Western acquired its routes to, from 
and within Alaska by merger with Pacific Northern Airlines, Inc. 
(PNA), approved by the Civil Aeronautics Board on June 2, 1967 
(Order E-25240). Included among the routes of PNA were a route 
from Seattle to Kodiak and local intra-Alaska routes from Anchor- 
age to Kodiak and King Salmon via Kenai and Homer. In its Alaskan 
services, Western operates principally large Boeing B-720 jet air- 
craft, but it has also operated four-engine Lockheed Electra prop- 
jet aircraft in order to serve certain points in' Alaska such as 
Cordova and Yakutat, and the points here at issue, west of Anchor- 
age, because of the limited amount of traffic and airport restric- 
tions. On September 11, 1969 (Order 69-9-62), Western was granted 
permission by the Board to suspend its services at Yakutat and 
Cordova with the result that the Lockheed Electra aircraft were 
thereafter used solely for the local operations over the local 

" routes from Anchorage to Kodiak and King Salmon and for Kodiak- 


Seattle nonstop services. 
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Wien Consolidated Airlines, Inc. (Wien) is an Alaska air 
earrier certificated by the Board with its principal office at 
Anchorage. Wien provides service to over 160 points in Alaska in- 
cluding service between Anchorage and King Salmon. Wien is a suc- 
cessor to two other intra-Alaskan air carriers, Northern Consoli- 
dated Airlines, Inc. (Northern Consolidated) and Wien Alaska Air- 
lines, Inc. (Wien Alaska), whose merger was approved by the Board 
on December 28, 1967 (Orders E-26349 and E-26350). Its equipment 
fleet included, at the time of application to the Board in Docket 
21882, three twin-engine Boeing 737 jet aircraft (with a fourth on 
order, since received) and five F-27 twin engine turbo-prop aircraft 
which it proposed to use in providing service over the Anchorage- 
Kodiak segment. 

Kodiak Airways, Inc. (KAI or Petitioner) is a federally cer- 
tificated air carrier based at Kodiak, Alaska whose temporary cer- 
tificate authority, which expires on January 10, 1972, is limited 
to serving points on Kodiak Island and the adjacent islands. It 
performs its services with small "bush" aircraft (J.A. 199). As 
noted by the Board in Order 70-7-113, it neither owns nor operates 
the larger aircraft required for service over the Anchorage-Kenai- 
Homer-Kodiak segment (J.A. 163-164). 

Alaska Airlines, Inc. (ASA) is a federally certificated air 
carrier operating between Seattle and points in Alaska which, by 
virtue of mergers with Cordova Airlines, Inc. (Cordova) on Decem- 


ber 6, 1967 (Order E-26083) and Alaska Coastal Airlines, Inc. on 


February 7, 1968 (Orders E-26548 and 26549), serves numerous local 


points in Alaska southeast of Anchorage. 


a ST 


B. Background of Proceeding and 
Sequence of Filings. 


Air service to points west of Anchorage has long been a 
matter of substantial concern to the Civil Aeronautics Board (here- 
inafter referred to as the "Board"). Ina decision in the Pacific 
Northwest-Alaska Air Service Case, Order E-21955, March 26, 1965, 
in which the Board had under consideration the operations of the 
trunkline carriers between Alaska and Seattle, the Board stated 
that it was convinced that PNA's system operating results could be 
substantially improved by the use of twin-engine aircraft better 
adapted to the lightly-traveled, short-hop anera=toaie segments 
west of Anchorage than the four-engine Constellation with which 
the carrier then provided most of the service. It found that an 
aircraft of the range and capacity of the Constellation was obvi- 
ously not required in these markets and that the operating costs 


of such aircraft compared very unfavorably with the cost per plane- 


mile of the F-27 aircraft of Northern Consolidated and Wien Alaska. 


The Board found: 
"The conclusion appears inescapable that Constellation 
aircraft are not economically suited to serving these 
segments, and that substantial subsidy savings could be 
achieved by use of smaller capacity, more economical 
SS (Order E-21955, March 26, 1965, mimeo. op., 

p. 32 
While these intra-Alaska services were not in issue in that 
case, the Board adjured the carriers in the exercise of their man- 
agerial judgment to re-examine their own operations and to make 
ever effort to bring about the further economies which the Board 

was sure they could achieve (Order E-21955, supra, PP. 32-35). 

PNA has since merged into Western and Northern Consolidated 


and Wien Alaska have since been merged into a single carrier, Wien 
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Consolidated Airlines, Inc. Nevertheless, the problems with re- 
spect to service by a large overseas trunkline carrier to these 
points over local routes west of Anchorage have continued. On 
October 28, 1966, the then Northern Consolidated filed an appli- 
cation in Docket 17887 for a certificate of public convenience and 
necessity to engage in air transportation between Kodiak and 
Anchorage, nonstop and via King Salmon, and between Kodiak, on the 
one hand, and other points on Northern Consolidated's routes, both 
nonstop and via King Salmon. That application was rendered moot 
by the Board's institution of the Alaska Service Investigation and 
the consolidation therein of Wien's application, Docket 20936, 
which requested, inter alia, the same certificate authority to en- 
gage in air transportation between Anchorage and Kodiak via Kenai 
and Homer. 

In the meantime, certain exemption applications were filed 
as follows: by KAI, Docket 19853, April 26, 1968, for an exemption 
to operate nonstop between Kodiak and Anchorage; by Northern Con- 
solidated, Docket 19881, May 13, 1968, for Kodiak-Anchorage author- 
ity via Kenai; and by ASA, Docket 19905, May 23, 1968, for exemp- 
tion to provide Kenai-Anchorage turnaround service. All of these 
applications requested authority to provide these services in_ad- 


dition to those being provided between the same pairs of points by 


Western. On March 19, 1969, the Board instituted the Alaska Service 


investigation, Docket 20826 and denied the above-mentioned exemption 
applications of ASA, KAI and Wien (Order 69-3-68, March 19, 1969). 


In the same order, the Board put in issue in the Investigation, the 
question of authorizing additional or replacement service in the 


Kodiak-Homer-Kenai-Anchorage market, together with the issue of 


eee 


suspending, terminating or otherwise modifying the authority of 


Western to serve these markets and King Salmon. In accordance 
with the terms of Order 69-3-68, Wien filed application in Docket 
20936 seeking authority, inter alia, to engage in air transporta- 
tion between Anchorage, Kenai, Homer and Kodiak. KAT, however, 
filed an application in Docket 19851, which sought authority only 
to engage in nonstop air transportation between Anchorage and 
Kodiak. These applications were consolidated for hearing in the 
Alaska Service Investigation by Order 69-7-60, July 11, 1969. 

KAI's application for nonstop authority between Anchorage 
and Kodiak was the only application which KAI had on file when 
Western and Wien filed their joint application in Docket 21882 on 
February 2, 1970. At that time Wien had on file with the Board 
an application for additional or replacement service between Anch- 
orage and Kodiak via Kenai and Homer which had been consolidated 
into the Alaska Service Investigation, Docket 20826. When Western 
and Wien filed their joint application in Docket 21882, Wien was 
the only party in the Alaska Service Investigation which had an 
application on file to replace Western's Anchorage-Kenai-Homer- 
Kodiak service in its entirety. KAI did not become an applicant 
for service to Kenai and Homer on an Anchorage-Kodiak route until 
it filed an amendment to its original application in Docket 19851 
on April 1, 1970, nine days after the Board denied the original 
application of Western and Wien in Docket. 21882. This amended ap- 
plication of KAI was not consolidated into the Alaska Service In- 
vestigation until May 19, 1970 by Board Order 70-5-91. 


C. The Agreement. 


The agreement between Western and Wien, at issue herein, 
was filed on February 2, 1970, as part of their joint application 
in Docket 21882 for suspension of service and temporary exemption 
authority. It provides that, subject to appropriate authorizations 
from the Board, Western will suspend service between Anchorage and 
Kodiak via Kenai and Homer and between Anchorage and King Salmon 
and that Wien will provide replacement service over the Anchorage- 
Kenai-Homer-Kodiak segment pending final decision by the Board 
after hearing on similar issues in the Alaska Service Investigation. 

The agreement further provides that Western will sell to 
Wien at its net book value certain ground property of Western at 
Kenai, Homer, Kodiak and King Salmon and that Western will assign 
or sublease to Wien certain leased facilities at Kenai, Homer, 
Kodiak and King Salmon. The agreement provides for the contingency 
that Wien may not be certificated to operate over the Anchorage- 
Kodiak route in the Alaska Service Investigation by provisions 
which require Western to repurchase from Wien at Wien's then net 
book value the ground property sold by Western to Wien and to ac- 
cept reassignment from Wien of all leases on ground facilities as- 
signed by Western to Wien... The agreement further provides for the 
employment by Wien of certain personnel in Western's employ at Kenai, 
Homer and Kodiak and for the re-employment of such people by Western 
in the event that Wien should not be certificated in the Alaska 


Service Investigation to operate the Anchorage-Kodiak route (J.A. 


21). The agreement throughout assumes that Wien would not be 
obliged to purchase additional aircraft but would operate the 
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Anchorage-Kodiak service with aircraft already in its possession 


(J.A. 163). 


D. The Alaska Service Investigation. 
The Alaska Service Investigation, instituted by Board Order 


69-3-68, March 19, 1969, is a large and complex proceeding, involv- 
ing a comprehensive review of major route patterns oonies Alaska. 
That proceeding involves issues relating to the suspension, modifi- 
cation, or alteration of existing service between 60 named pairs 

of points extending from Seattle, Washington/Portland, Oregon to 
Prudhoe Bay, Alaska on the Arctic Ocean; the certification of new, 
additional or replacement service in each of those markets; the elim- 
ination of duplicating services at six named points in Alaska, in- 
cluding King Salmon; and the complete realignment of the Alaskan 
routes of Wien and ASA, which between them are certificated to 
serve over 200 points in Alaska and other related issues. 

Among the objectives cited by the Board in instituting the 
Investigation were the elimination of uneconomic and wasteful com- 
petition and the possibility that some Alaskan markets presently 
served by one carrier may be more effectively served by a different 
earrier. | 

The complexity of the Investigation is indicated by the fact 
that although instituted on March 19, 1969, hearings were not begun 
until June 15, 1970 in Alaska and were not completed until July 22, 
1970 in Washington. | 


E. The Board's Action. 

On February 2, 1970, Western and Wien filed a joint appli- 
cation in Docket 21882, approved by the order under review, request- 
ing approval of the agreement under Section 412 of the Act on an 
_ interim basis, grant of authority to Western to temporarily suspend 
services over the Anchorage-Kodiak-King Salmon routes and grant of 
temporary exemption authority to Wien to provide replacement serv- 
ice until decision in the Alaska Service Investigation (J.A. 1). 
ASA, on January 27, 1970, had filed an application in Docket 21855 
for temporary exemption to provide service between Anchorage and 
Seattle via Kenai and Kodiak. ‘That application was designed pri- 
marily to serve long-haul needs to Seattle and was not adapted to 
meet the need for local service over the Anchorage-Kenai-Homer- 
Kodiak local segment. On January 30, 1970, KAI filed an applica- 
tion for exemption in Docket 21963, requesting authority to provide 
service between Anchorage and Kodiak via Kenai and Homer and between 
King Salmon and Seattle via Kodiak. On the same date, Western 
Alaska Airlines, Inc. (Western Alaska), a bush operator similar to 
KAI (J.A. 199), filed an application requesting temporary exemption 
k to provide Anchorage-King Salmon service and Anchorage-Seattle 
service via King Salmon, Kenai and Kodiak. 

By Order 70-3-110, March 23, 1970, the Board denied the ap- 
plications of ASA, KAI and Western Alaska for exemption, dismissed 
y without prejudice the joint application of Western and Wien for ap- 
| proval of the agreement and denied their requests for suspension 
and exemption authority. In addition, the order expanded the scope 


of the Alaska Service Investigation to include issues of suspension, 
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termination or modification of Western's authority and authoriza- 


tion of new or additional air services in the Kodiak-Portland/ 


Seattle market. ; 

By Order 70-5-91, May 19, 1970, the Board consolidated in 
the Alaska Service Investigation amendments to the applications 
of ASA, Wien and KAI to the extent that they requested authority 
to engage in air transportation between Kodiak and Portland/ 
Seattle in accordance with the Board order expanding the issues. 
That order also consolidated in the case amendment to KAI's cer- 
tificate application in Docket 19851 to the extent it requested 
authority to serve Homer and Kenai as intermediate points on its 
Anchorage-Kodiak non-stop proposal, as previously consolidated, 
despite the finding by the Board that such amendment was not 
timely filed. | 

On April 6, 1970, Western and Wien filed a joint petition 
for reconsideration of Order 70-3-110, insofar as said order dis- 
missed without prejudice their application for approval of the 
agreement and denied their application for suspension and exemp- 
tion (J.A. 117)... The petition pointed out that order 70-3-110 
gave undue weight to filings by carriers which would be utterly 
unaffected, either adversely or beneficially, by erent or denial 
of the joint application. ASA also filed for reconsideration but 
KAI did not. 7 

By Order 70-7-113, July 23, 1970, the Board, on reconsid- 
eration, recognized that there was no potential conflict between 
the applications of ASA and Wien, since ASA's exemption applica- 
tion was predicated on Western's discontinuance of Kodiak-Seattle 


nonstop service. Because of Western's resumption of Kodiak- 
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Seattle nonstop service, there was no basis for grant of ASA's 


exemption application. With ASA's application effectively dis- 
posed of, the Board found that Wien was the logical carrier to 
provide replacement service over the local Anchorage-Kenai-Homer- 
Kodiak route, that the agreement should be approved under Section 
4312 as in the public interest, and that the grant of temporary ex- 
emption pendente lite to Wien would not cause any diverison to any 
other air carrier. The Board, therefore, issued its order and 
approved the agreement between Western and Wien, authorized Western 
to temporarily suspend service at Kenai, Homer, Kodiak and King 
Salmon and granted Wien a temporary exemption to provide service 
between Anchorage and Kodiak via Kenai and Homer on a subsidy in- 
eligible basis until 90 days after final Board decision in the 
Alaska Service Investigation (J.A. 159). 

KAI did not seek reconsideration of Order 70-7-113, but on 
July 28, 1970, filed its petition for judicial review of the Board's 
order and on the same day filed a motion with the Board seeking a 
stay of the effectiveness of Order 70-7-113 (J.A. 170). By Order 
70-8-34, August 10, 1970, the Board denied the motion of KAI for 
stay pointing out that the denial of stay would not result in any 
injury to KAI, that the approval of the agreement would result in 
significant benefits to the public, that KAI was in no way preju- 
diced by the approval of the agreement and that KAI had set forth 
no matters demonstrating error in the Board's action (J.A. 193). 


F. Seattle-Kodiak Service 
On August 14, 1970, Western filed an application in Docket 
2eh72 for authority to suspend nonstop service between Seattle and 
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Kodiak on a seasonal basis from September 15, 1970 to May 15, 1971 
(J.A. 211). This application for suspension was consistent with 
the position which Western has taken in the Alaska Service Investi- 
gation that direct service between Kodiak and Seattle ean be justi- 
fied on an economical basis only during the summer months. The 
principal ground relied on by Western in its eppaicatton for sus- 
pension of nonstop Kodiak-Seattle service was that such service 

was not required and could not be supported by available traffic 
during the winter months. The fact that Wien's temporary Anchorage- 
Kodiak service would be benefited by the rerouting of Kodiak-Seattle 
traffic over that segment during the period of once et of direct 
service was only an incident of and not a reason for Western's ap- 
plication. By Order 70-9-101, September 18, 1970, the Board denied 


Western's application for authority to suspend nonstop service be- 


tween Seattle and Kodiak during the winter months (J.A. 233). 


ang c 
ARGUMENT 


I. JUDICIAL CONSIDERATION OF PETITIONER'S CLAIM OF PREJUDICE 
TO ITS PENDING CERTIFICATE APPLICATION SHOULD BE DEFERRED 
UNTIL AFTER COMPLETION OF THE ALASKA SERVICE INVESTIGATION 

The principal contention of Petitioner is that the action 
of the Board in granting a temporary exemption to Wien has prej- 
udiced Petitioner in that it will be deprived of its right to a 
comparative hearing on its pending certificate application con- 
trary to the ruling in Ashbacker Radio Corp. v. F.C.C., 326 U.S. 
327 (1945). Indeed, this is the only basis for Petitioner's 
claim of injury or standing to contest the temporary exemption. 
At no time before the Board or before this Court has Petitioner 
alleged any injury to its present operations which are completely 
divorced from and a stranger to the type of replacement service 
which the Board has found to be in the public interest (J.A. 
199). As the Board found, Petitioner was in no position to pro- 
vide the interim replacement service, which is the subject of the 
Western-Wien agreement (J.A. 159). Petitioner did not even have 
a certificate application pending for the complete service at 
issue until after the Western-Wien agreement and application was 
filed and the initial order of the Board denying same was issued. 

Although we concede that Ashbacker is to be read "as a 


rule of substance and not as a mere prescription of form, "2/ 


1/ Delta Air Lines, Inc. v. C.A.B., 97 U.S. App. D.C. 46, 50 
¥ 228 F. Od 17, Ot (D.C. Cir. 1055). Ses 
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Petitioner has failed in any way to demonstrate any realistic pos- 
Sibility of prejudice to its certificate application. Indeed, 
Petitioner is in no position to do so until after the Board has 
issued its findings and decision in the Alaska Service Investiga- 
tion. In disposing of a similar contention in Central Airlines, 
Exemption, 26 C.A.B. 760, 763 (1958), the Board went to great 
lengths to demonstrate that there was no such possibility of prej- 
udice: | 


nli/ There is no merit in Ozark's contention, that the 
granting of an exemption to Central without a compara- 
tive hearing on its certificate application for a 
Kansas City-Topeka-Wichita route would deny it due 
process. Ozark's certificate application, along with 
the certificate application of Central, will, be consol- 
idated into the Kansas-Oklahoma Local-Service Case, 
and the certificate proposals of the two carriers will 
be given comparative consideration in that proceeding. 
The interim exemption being granted Central will not 
entitle that carrier to preferential treatment in the 
disposition of the certificate applications, and if 
the record in the Kansas-Oklahoma case establishes 
that Ozark or some other carrier, rather than Central, 
should be selected to operate any route that may be 
found to be required on a long-term basis, the certifi- 
cate will be issued to it. In passing, it might be 
pointed out that inauguration of the interim service 
by Central will not require the acquisition of addi- 
tional aircraft or any other substantial capital out- 
lays. 


The case against Ashbacker is even stronger in the pro- 
ceeding under review. The record in the Alaska Service Investi- 
gation is now closed and there is no chance that any evidence 
regarding interim operations by Wien can be included in the evi- 


dence in that case. 


Petitioner is being afforded a full comparative hearing on 


its certificate application in the Alaska Service Investigation. 
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In fact, it was accorded such advantage by the Board despite the 
fact that it failed to make a timely application to serve the 
entire route and was permitted to amend its application more 
than eight months after other applicants were required to file 
their applications in the Investigation, and despite the fact 
that suspension of Western and certification of another carrier 
to provide the local Anchorage-Homer-Kenai-Kodiak service was an 
issue from the very start of the case. 

Again, despite the fact that Petitioner did not seek 
reconsideration of the earlier denial of its own exemption appli- 
cation, the Board on reconsideration (Order 70-7-113) did, in 
fact, give comparative evaluation to Petitioner's application 
for interim exemption and found essentially that Petitioner, 
because of a lack of suitable aircraft, and lack of alternate 


uses for the required aircraft, was not in a position to provide 


the required interim services (J.A. 159). Petitioner was ac- 


cordingly afforded comparative consideration with its exemption 
application and is being afforded comparative consideration 
with respect to its certificate application. 

This Court has consistently held that it will not grant 
relief in anticipation of the fact that an agency may act il- 
legally in disposing of a pending case. Alaska Airlines, Inc. 
v. Pan American World Airways, Inc., 116 U.S. App. D.C. 128, 321 
F.2d 394 (D.C. Cir. 1963). This rule is particularly appropriate 
in cases where preliminary action of an agency is alleged to be 


prejudicial to a party's right to a comparative hearing under 
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the Ashbacker doctrine. United Air Lines, Inc. V. C.A.B., 97 U.S. 
App. D.C. 42, 228 F.2d 13 (D.C. Cir. 1955). Ashbacker can be in- 
voked only when an agency in a final decision denies to a party 
its right to contemporary and comparative consideration of an 
application which is mutually exclusive with another application 
which the agency has decided to grant. Northwest Airlines, Ine. 
v. C.A.B., 89 U.S. App. D.C. 365, 194 F.2d 339 (D.C. Cir. 1952). 
The distinction between interim or temporary action and 
final action insofar as the application of Ashbacker is con- 
cerned is nowhere more clearly defined than in this Court's de- 
cision in Peoples Broadcasting Co. v. U.S., 93 U.S. App. D.C. 
78, 209 F.2d 286 (D.C. Cir. 1953) ./ That case involved an ap- 
peal from an order of the Federal Communications Commission 
setting two applications for a license to operate a television 
station on the same channel for comparative hearing and at the 
same time authorizing one of the applicants to operate a station 
on that channel temporarily with minimum power. In dismissing 
the petitioner's claim that the F.C.C.'s action in granting tem- 
porary authority, pendente lite to one of two competing appli- 
cants constituted a violation of Ashbacker, this Court held: 
"The temporary authorization at minimum power granted 
WGAL, Inc., pending the comparative hearing, was a 
practical solution to a problem which involved the 


public interest in the continuity and quality of tele- 
vision service. The Commission made an express finding 


P.C.C., 125 U.S. App. 


See also Beloit Broadcasters, Inc. v. 
D.C. 29, 365 F.cd goe (D.c. ir. 1966); 
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that the temporary grant was in the public interest. . 
Peoples says that this grant deprived it of a portion 
of its right to a hearing, guaranteed it by the statute 
as construed by the Ashbacker decision. ... In the 
Ashbacker case the Supreme Court noted that the Fetzer 
application was not conditionally granted, and thus the 
Court apparently recognized that a conditional grant 
might be made pending consideration of applications. 
The Commission has minimized the disadvantages to 
Peoples which are inherent in the situation. The grant 
is temporary, and it is for limited power. Moreover, 
the Commission has expressly declared twice that it 
would not give any affect to the expenditure of funds 
by WGAL, Inc., pursuant to the temporary grant. Until 
and unless the contrary is shown we must assume that 
the Commission will act in good faith in respect to 
that declaration." 93 U.S. App. D.C. at 80-81, 209 
F.2d at 288. 


In the light of this series of cases, it is obvious that 

Petitioner has not been harmed by any violation of Ashbacker. 
Any charge that it has been is premature. The issue of Ashbacker 
can only be decided on the basis of the Board's decision in the 
Alaska Service Investigation and the findings and reasoning con- 
tained therein. Only when that case has been decided can Peti- 
tioner be heard to claim that disposition of its application for 
Anchorage-Kodiak authority has in some way been prejudiced by 
what the Board has done at some stage of the proceeding. 

II. THE BOARD'S GRANT OF EXEMPTION AUTHORITY TO WIEN 


PENDENTE LITE WAS NOT INCONSISTENT WITH ANY POLICY 
OF THE BO AND DID NOT PREJUDICE PETITIONER'S 


PENDING CERTIFICATE APPLICATION. 


A. Grant Of Exemption to Wien in the Circumstances 
Did Not Conflict with Board Policy. 


In this case, the Board, in the course of approving under 
Section 412 of the Act the interim replacement agreement between 


Wien and Western, granted certain ancillary relief pendente lite 


elem 


by way of suspension authority to Western and exemption authority 
to Wien which were necessary to implement that agreement .3/ In 
granting the exemption to Wien, after finding that the agreement 
and its objectives were consistent with public interest require- 
ments, the Board found that under the unusual circumstances 
present enforcement of Section 401 of the Act would be an undue 
burden upon Wien pending final decision in the Alaska Service 
investigation. Petitioner would prove too much when it under- 
takes to substantiate its legal attack upon this grant of the 


authority on the theory that it violates an alleged "long 


standing policy" of the Board based upon the following quota- 


tion from a Board order: 


". . . route authority will not be granted by exemption 
in cases where there is pending before the Board a com- 
prehensive investigation involving substantially the 


3/ Section 412 of the Act under which the Western/Wien agree- 
ment had to be filed requires that air carriers shall file 
with the Board any agreement affecting air Greosportet ton 
relating, inter alia, to: 


"preserving and improving safety, aeeeeTe, TEE effi- 
ciency of operation, or for controlling, regulating, 
preventing, or otherwise eliminating SLs TE 
oppressive, or wasteful competition, ... 


The Board has been given the full and exclusive jurisdiction 
to approve or disapprove agreements between carriers which 
are required to be filed under Section 412. Section 414 of 
the Act SEES that Board approval of agreements under 
Section 412 relieves the parties to said agreements from the 
operations of the antitrust laws and "of all other restraints 
or prohibitions made, or imposed under, authority of law, in- 
sofar as may be necessary to enable such person to do any- 
thing authorized, approved, or required by such order. 
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same issues, except upon a clear showing of such unusual, 
compelling or emergency circumstances as would justify a 


departure." Pan American World Airways, Inc., Exemption, 

Order E-19680, June 13, 1903 at p. 3. 

The statement of policy contains within it a statement of 
the bases for exceptions to that policy. Indeed, the same pol- 
icy is no less applicable and has been voiced by the Board in 
granting and denying exemption applications in the absence of a 
pending certificate proceeding. The statement is that it will 
not act in the situation described unless it finds "unusual, 
compelling or emergency circumstances." The three descriptive 
words are in the disjunctive and mean therefore unusual cir- 
cumstances, compelling circumstances or emergency circumstances. 
Yet, a finding of unusual circumstances is all that is required 
by Section 416(b) of the Act as a predicate for granting of ex- 
emption authority. In the very order from which the quoted 
language is taken the Board did not find any emergency circum- 
stances affecting Pan American or its proposed service. It only 
found unusual circumstances which were compelling; i.e., con- 
vineing. In this sense, the Board's statement is not a policy 
pronouncement: it is only a restatement of the statutory lan- 
guage. 

The consistent practice of the Board in granting exemp- 
tions during the pendency of certificate proceedings disputes 
the contention that it has a contrary policy. What an agency 
has done determines what its policy has been. During the pend- 


ency of certificate proceedings exemptions have been issued in 


many instances; e.g., to Capital Airlines in Middle Atlantic 
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Area Case, Order E-1905, August 27, 1948; to Braniff Airways, in 
Braniff Airways, Exemption, 14 C.A.B. 327 (1951); to Capital Air- 
lines in Capital Airlines, Exemption, Order E-6480, June 3, 1952; 


Southwest Airways in Bonanza Renewal Case, 19 C.A.B. 779 (1955); 
to the all-cargo carriers in Surface-Nail-by-Air Exemptions, 20 
C.A.B. 658 (1955), (affirmed by this Court sub nomine American 
Airlines, Inc. v. C.A.B., 97 U.S. App. D.C. 32h, 231 F.2d 483 


(1956)); to Piedmont Aviation in Shenandoah Valley Airport Comm., 
Exemption, Order E-14648, November 13, 1959; to Pan American 


World Airways in Pan American World Airways, Exemption, Order 
E-21228, August 28, 1964; to Pan American World Airways in Pan 
American World Airways, Exemption, Order E-23472, April 4, 1966; 
to American Airlines in Houston-Cleveland Nonstop Investigation, 
Order E-25903, October 31, 1967; and to American Airlines in 
City of Palm Springs, Exemption, Order E-25951, November 9, 1967. 
A Board decision which clearly refutes Petitioner's con- 
tention is Central Airlines, Exemption, 26 C.A.B. 760 (1958). 
There on reconsideration the Board granted an exemption to 
Central to operate between Kansas City and Wichita via Topeka in 
spite of the fact that Ozark Airlines had pending an application 
for identical exemption authority and the applications of both 
Central and Ozark for certificate authority on that route were 
being consolidated for hearing in the Kansas-Oklahoma Local 
Service Case. Among the factors pointed to by the Board as in- 


fluencing its decision to grant an exemption to Central was that 


Ozark had not petitioned for reconsideration of its original 
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order denying the exemption applications of both carriers. In 
this case Petitioner did not petition for reconsideration of the 
Board's original Order 70-3-110 denying its application and that 
of Wien for exemption authority on the Anchorage-Kodiak route. 
In discussing its practice of granting or denying exemp- 
tion authority when there are conflicting certificate applica- 
tions for the proposed service, the Board stated its policy to 
be: 
"On the other hand, we have not hesitated to grant ex- 
emptions despite the pendency of a certificate applica- 
tion, where there was a showing of an immediate public 
need and it appeared that a substantial period of time 
would elapse before the certificate application could 
be disposed of." 26 C.A.B. at 762 
Thus, the policy of practice of the Board in granting or denying 
exemption applications while conflicting certificate applica- 
tions are pending is not as dogmatic as the Petitioner would 
have the Court believe. Rather, it is a pragmatic test to be 
applied in the light of the peculiar facts of each case in the 
exercise of the Board's expertise. Hence, there is no basis for 
Petitioner's charge that the Board, without explanation, has 
modified or reversed its previous well-established policy. 


The cases which Petitioner relies on to prove that the al- 


leged policy of the Board has been consistently adhered to, West 


Coast Certificate Renewal Case, 15 C.A.B. 349 (1952), and Central 


Airlines, Abilene Exemption, 33 C.A.B. 1048 (1961), can both be 
distinguished on the facts from the case under review. In both 


of those cases the competing applicants for the same exemption 


authority were each equally qualified to-perform the proposed 
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service. Here, the Board found that Wien was the best qualified 
of all applicants in terms of equipment and facilities, that 
Petitioner had no suitable aircraft to provide the service and 
that it could not acquire such aircraft immediately. 
"The other applicants for exemption authority appear 
to be less qualified than Wien to replace the service 
Western wishes to suspend . . . Although Kodiak would 
serve both Kenai and Homer, neither Kodiak nor Western 
Alaska presently has suitable aircraft to provide re- 
placement service for Western. While both carriers 
have indicated that they could obtain the necessary 
aircraft, they might be unable to do so immediately, 
thereby requiring Western to continue to maintain an 


uneconomic operation for longer than oe otherwise 
be necessary.4/ 


4/ Moreover, Kodiak and Western Alaska might have 

no alternative use for larger aircraft in the event 

they should not prevail in their applications for 

certificate authority, and might be forced’ to dis- 

pose of such equipment at a loss." (J.A. 192-193) 

In the light of the pragmatism inherent in the Board's decisions 
on exemption applications over the years, there is no basis for 
a charge of inconsistency between the Board's decision in Order 
70-7-113 and any hard and fast rule requiring denial of exemp- 
tion applications regardless of the circumstances. 

In the absence of any firm Board policy that all exemption 
applications will be denied wherever conflicting certificate ap- 
plications covering the proposed service are pending, Petitioner's 
citation of this Court's opinion in Marine Space Enclosures, Inc. 
v. F.M.C., U.S. App. D.C. » 420 F.2d 577 (1969) is in- 


appropriate. That case involved an unexplained departure by the 


Commission from 2 well-established practice of applying anti-trust 
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concepts in determining legality of restrictive covenants con- 
tained in long term terminal leases. The ruling of the Court 
was that issues presented by the protest of a potential com- 
petitor required some type of hearing by the Commission prior to 
approval. This decision cannot be read to mean that an agency 
is bound by the doctrine of stare decisis in terms of results in 
applying decisional standards in different factual situations. 
In this instance, as has been shown, the Board has no fixed 
policy regarding granting or denying exemptions while certifi- 
cate applications are pending. Hence the Board was not required 
to make a detailed explanation of a departure from past policies 
or to distinguish prior cases. F.C.C. v. WOKO, Inc., 329 U.S. 
223 (1946). 

There is, therefore, no sound basis for the argument that 
the Board in granting the exemption to Wien pendente lite was 
acting contrary to a well-established policy. Accordingly, 
there was no requirement for the Board to distinguish prior 
eases or to justify a departure from past policy. 


B. Petitioner's Interests Are in No Way Prejudiced 
by the Board's Action in Granting a Temporary 


Exemption pendente lite to Wien. 
Petitioner in its brief refers to the Board's declaration that 


its action in granting an exemption to Wien will not preclude it 
from reaching a different decision in the Alaska Service Investi- 


gation as a “conventional litany." This is not an appropriate 


description of the Board's statement. At a different place in 


Pot 


its Order 70-7-113 the Board made another reference to its 


intentions which was not quoted by Petitioner: 

"In accordance with our long-standing rule the 

Board will not view operations pursuant to the 

exemption (as distinguished from pre-existing 

facts and circumstances relative to both exemp-— 

tion and certification) as a public converiience 

and necessity or a public interest factor to be 

considered in our decision on Wien's certificate 

application." (J.A. 162-163) | 
The long standing rule which the Board referred to is in fact 
well established practice of the Board in similar situations. 
In Order 70-8-34 the Board reiterated its policy in this regard 
in the following language: 

"AS was pointed out in Order 70-7-113, the’ Board's 

long-standing decisional rule is that operations 

pursuant to temporary exemption will not be con- 

Sidered as a public convenience and necessity factor 

in a decision on certificate applications seeking 

the same authority." (J.A. 195) 

This same language has appeared in many Board orders 
granting exemption authority during the pendency of a proceeding 
on conflicting certificate applications. For example, substan- 
tially the same language appears in Central Airlines, Exemption, 
26 C.A.B. 760, 762 (1958) and in Pan American World Airways, 
Inc., Exemption, Order E-19680, June 13, 1963 (Mimeo. Op. p. 3). 
Under these circumstances the practice of the Board in not 
giving any dicisional weight to operations under a temporary 
exemption in arriving at a decision on conflicting certificate 


applications has the status of a long established policy./ 


4/ For the effect which courts will give to Such agency declara- 


tions of impartiality, see Willapoint Oysters, Inc. v. Ewi 5 
174 F.2d 676 (9th Cir. 1949), sere, dented 336 U.S. 860 (1389) ; 


Braniff Airways, Inc. v. C.A.B 6 U.S. App. D.C. 399, 379 


Fred 453 (D.C. cir. 1967); Peoples Broadcasti Co. v. U.S., 
93 U.S. App. D.C. 78, 209 F-Be 286-1 286 (D.C. Cin 1053 1953). 
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Petitioner says in its brief that it has been unable to 
locate a single instance where a carrier holding exempt:iion auth- 
ority at the time a certificate decision was made failed to be 
certificated. The only relevance which this comment can have 
4s raise doubts as to the dignity and good faith which can be 
attached to pronouncements of impartiality by a regulatory 
agency. The basic determinant is whether the agency has in the 
exercise of its own expertise made the requisite statutory find- 
ings to sustain its decisions; Petitioner's naked statement alone 
does not prove that the Board cannot be trusted to follow its own 
self-imposed standards. The grant of exemption in the context 
of competing applications subsequently determined in comparative 
certificate proceedings will normally turn on whether, under un- 
usual circumstances calling for interim relief, one of the con- 
testing parties possesses a clear preponderance of ability im- 
mediately to institute the service in a market. Considerations 
leading to the selection of an applicant for exemption in terms 


of immediate qualifications may coincidentally under appropriate 


certification standards also govern the disposition of the com- 


parative qualifications of the respective applicants for perma- 
nent authority. Contrary to Petitioner's contention and despite 
efforts which can be made to distinguish same, the fact is that 
instances can be cited in which the carrier holding an exemption 
at the time of a certificate decision did not receive permanent 


certificate authority. 
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Pan American World Airways, Inc. (Pan American) was issued 
exemption authority to serve St. Lucia during the pendency of the 
United States-Caribbean-South America Route Investigation,2/ By 
Order E-19680, June 13, 1963, although there were competing ap- 
plications for certificate authority to serve that point in the 
then pending Investigation. The Board found compelling reasons 
in the public interest for the institution of immediate service 
to St. Lucia by a U.S.-flag carrier to implement a bilateral 
agreement and that Pan American was the logical carrier to pro- 
vide such service on an interim basis pending final decision in 
the Investigation. Carribean-Atlantic Airlines, Inc. (Caribair) 
subsequently received the certificate authority in the Board's 
final decision. While Caribair had earlier been granted exemp- 
tion to serve St. Lucia, Order E-23263, February 16, 1966, (to 
replace Pan American). The significance here is that the Board 
responded to interim requirements for relief as the circumstances 
dictated at the time each exemption application was granted 
without in fact prejudicing its consideration and determination 
of the final certificate applications in a pending complex pro- 
ceeding. More to the point is that in the final decision in the 
Investigation Caribair, which had never held any authority to 


serve Aruba in the Netherlands Antilles, was granted exclusive 


turnaround authority between San Juan and Aruba while Trans 


5/ Docket 12895 et al., decided by Order 68-11- 120, served 
November 27, 1968. 
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Caribbean, which had held an exemption to provide turnaround 
service between San Juan and Aruba since 1960 (Order E-14850, 
January 19, 1960), was restricted against providing such turn- 
around service in that market. 

Obvious the circumstances in the above-cited instances 
can in one respect or another be distinguished from the instant 
ease, as can in fact the underlying circumstances peculiar to 
the numerous exemption applications on which the Board has had 
to pass over the years. Each had to be decided within the four 
corners of its own) particular context under established statu- 
tory criteria. Any distinction which may be presented does not 
strengthen Petitioner's argument regarding the alleged inability 
of a regulatory agency to evaluate competing certificat applica- 
tions in a comparative hearing in a fair and impartial manner; 
without prejudice to its action resulting from any prior order 
under Section 416 dictated by interim requirements calling for 
pendente lite relief. 

Petitioner also argues that Western and Wien have changed 
their positions so substantially that such changes must have 
some influence on the Board's final determination in the Alaska 
Service Investigation. This argument proceeds on the theory 
that because Western has agreed to sell certain property to Wien 
and has agreed to assign or sub-lease terminal facilities to 
Wien it would be impossible to unscramble the deal if the Board 


were to certificate a carrier other than Wien on the Anchorage- 


Kodiak route in the Alaska Service Investigation. However, Wien 
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is making no substantial capital expenditures in reliance on the 


exemption order which it cannot recoup and is not buying addi- 


tional aircraft for use in the exempted service.9/ The agree- 


ment between Western and Wien makes adequate provision for the 
contingency that Wien may not be certificated in the Alaska Serv- 
ice Investigation. (J.A. 21) In the event that Wien is not 
certificated to replace Western on the Anchorage-Kodiak route in 
the Alaska Service Investigation or in the event that some carrier 
other than Wien is selected to replace Western on the Anchorage- 
Kodiak route, Wien will simply sell back to Western at its then 
net book value the assets purchased from Western and will re- 
assign its leases or cancel its subleases on terminal facilities 
to Western. Ordinarily a Board decision is not final for a per- 
iod of 60 days and during that period Western noo have adequate 
opportunity to repurchase the assets sold to Wien and reassume 
the lease obligations assumed by Wien. (The exemption order pro- 
vides for termination 90 days after decision in the Alaska Service 
the obligations assumed by Wien. (The exemption order provides 
for termination 90 days after decision in the Alaska Service 
Investigation. ) If Western were to be required to continue op- 
erating between Anchorage and Kodiak it would simply use these 
assets and facilities in its own operation. If a carrier other 
than Wien were selected to replace Western on the Anchorage- 
Kodiak route Western would have no use for the assets or facili- 


ties which it would acquire from Wien and in the exercise of 


&/ This fact distinguishes the situation here from the situation 


in Community Broadcasti Co. v. F.C.C., 107 U. = App. D.C. 
95, 278 Fon 753 (D.C. Gir-1960) 
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common sense would be perfectly willing to sell those assets 
and assign those facility leases to the carrier selected by 
the Board to operate that route. Instead of confusion there 
would be a very simple series of transactions which could be 
easily accomplished in a relatively short time. 
III. THE BOARD HAS MADE ADEQUATE FINDINGS 
TO SUPPORT ITS ACTION IN CONFORMITY 
WITH STATUTORY CRITERIA. 

A. General 

The threshold question which the Court has to decide is 
what findings of the Board it is called upon to review. Should 
the Court take the keyhole view advocated by the Petitioner and 
look only to the findings contained in Order 70-7-113 or should 
it take a broader look at everything which the Board has said 
in support of its decision to exempt Wien from Section 416(b) 
of the acto 

Petitioner argues that the Court must confine its review 
to a consideration of the findings contained in Order 70-7-113 
and must ignore the findings made by the Board in Order 70-8-34 
dated August 10, 1970 denying Petitioner's motion for stay. 
Petitioner's theory is that upon filing of its petition for re- 
view the Board no longer had jurisdiction to amend, modify, 


Y/ Petitioner has not sought review of those aspects of Board 
Order 70-7-113 which authorized Western to suspend service 
between Anchorage and Kenai, Homer and Kodiak and approved 
the agreement between Western and Wien which was filed pur- 
suant to Section 412 of the Federal Aviation Act. 
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Supplement or buttress its order which was then before the Court. 


As noted above, Petitioner, presumably acting in accordance with 
Rule 18 of the Federal Rules of Appellate Procedure, filed with 
the Board its motion for stay pending judicial review on the 
same day that it filed its petition for review with the Court. 
(J.A. 170) Rule 18, which requires resort to the agency before 
@ petition for stay may be filed with the reviewing court, pre- 
sumes that a petition for review has already been filed with the 
court before a motion for stay is submitted to the agency. This 
being SO, the agency logically has the right to rule on that 
motion for stay in spite of the fact that the reviewing court 
already has jurisdiction in the case. In other words the agency 
has not lost jurisdiction to grant a stay pending judicial re- 
view. It follows therefore that the agency has the right to 
State its reasons for granting or denying the stay. A denial of 
a stay which in effect reaffirms the agency's original ee 
Should logically constitute a part of the record on review. 

In support of its contention that the Court cannot look 
to the Board's order denying its motion for stay, Petitioner 
cites three cases (two criminal and one bankruptcy) holding that, 
while a decision is before a higher court on appeal, a trial 
court has no power to modify its judgment or take other action 
affecting the cause without permission of the appellate tribunal. 


In each of these three cases cited the lower court, while the 
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case was on appeal, took action modifying its earlier judgment .2/ 
There is no analogy between the situations in those cases and 

the situation here. The Board did not modify or change its 
earlier decision. The Board, in response to Kodiak's motion, 
Simply decided to allow its previous decision to continue in 
effect pending judicial review and restated its findings which 
Supported both its original decision and its refusal to stay the 
effectiveness of its original order. It must be remembered that 
Order 70-8-34 denying stay was issued by the Board in response 

to a motion of Kodiak which challenged the legality of an earlier 
order and in responding to that challenge the Board was required 
to defend the legality of its earlier order. This the Board did 
by restating its findings with respect to "unusual circumstances," 
“undue burden" and “public interest." 

Petitioner could not logically argue that the Board did 
not have jurisdiction to deny the stay. The Board clearly has 
jurisdiction to do so under the former Section 10(d) of the 
Administrative Procedure Act, now 5 U.S.C. 705. Neither was 
Petitioner able to supply any citations to authorities holding 


that the reviewing court must look only at the narrow confines 


8/ In Berman v. U.S., 302 U.S. 211 (1937), the trial judge modi- 
fied the sentence of a convicted defendant while appeal was 
pending. In In Re Federal Facilities Realty Trust, 227 F.2d 
651 (7th Cir. 1955), the trial judge in bankruptey proceedings 
vacated a stay pending appeal while appeal was pending in ap- 
pellate court. In U.S. v. Ellenbogen, 390 F.2d 537 (end Cir. 
1968), the trial judge suspended execution of sentence and 


put convict on probation after affirmance by Court of Appeals 
and while petition for certiorari was pending. 
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of an agency's original order and exclude from consideration all 
supplemental orders which the agency might be authorized to eouet 
The reason Petitioner could not supply such citations is that 

the law is contrary to its contentions. 

The proposition that the Court may look at all orders of 
an agency bearing on the subject matter under review and not just 
at the particular order Specified in the petition for review is 
Supported by a line of cases starting with the decision of this 
Court in Wrather-Alvarez Broadcasting, Inc. v. F.C.C., 101 U.S. 
App. D.C. 324, 248 F.2d 646 (D.C. Cir. 1957). / Tn Wrather- 
Alvarez one party to the F.C.Cc. proceeding filed @ petition for 
review of the F.C.C. decision and another party filed a petition 
for rehearing with the F.C.C. Both petitions were filed on the 
last day allowed by statute but the appeal was filed an hour 
before the petition for rehearing. This Court held that neither 
the Court nor the agency lost jurisdiction because of the pend- 
ency of a petition before the other. Holding that ". . . the 
loser before the Commission has no vested right that the Commis- 
Sion's errors be preserved pending appeal" (101 U.S. App. D.c. 
at 326, 248 F.2d at 648), the Court refused to interfere with 
further proceedings before the Commission, deferred action until 


QO Frontier Airlines, Inc. v. C.A.B., 104 U.S. App. D.c. 78, 
1958)3 W v. F.C.C., 106 U.S. 


= 7c. Cir. 
App. 14, 268 F.2d 889 (D.c. 3 or Line Ltd. v. 


F.M.C., 112 U.S. App. D.c. F.2d Cx r. 962) ; 
: - 45 F.2a 488 (1st cir. 


Northeast Airlines, Inc. v. C.A.B., 3 


= 5S = 


after decision by the Commission on petitions for rehearing and 
considered both the original and amended opinions of the Com- 
mission in reaching its conclusions on the merits. In other 
words, the agency did not lose jurisdiction to act on a petition 
for rehearing which one party had a right to file because another 
party exercised his statutory right to file a petition for re- 
view. 

"But our conclusion that we have jurisdiction of an 

appeal taken from a Commission order before any peti- 

tion for rehearing has been filed does not preclude 

the Commission from having jurisdiction over subse- 

quently filed timely petitions for rehearing. The 

concept of an indivisible jurisdiction which must be 

ali in one tribunal or all in the other may fit other 

statutory schemes,5/ but not that of the Communica- 

tions Act" (Footnote omitted). 101 U.S. App. D.C. at 

326-327), 248 F.2d at 648-649. 

The latest and most authoritative ruling on the subject 
is that of the Supreme Court in American Farm Lines v. Black 
Ball Freight Service, U.S. >» 25 L.Ed. 2d 547 (1970). 
This case involved an appeal from an I.C.C. order granting 
temporary operating authority to American Farm Lines (AFL). 


Protestants appealed and a District Court temporarily restrained 


operation of the I.C.C. order. In the meantime petitions for 


reconsideration were pending before the Commission. On recon- 
sideration the I.C.C. entered a new order again grainting the 
AFL application on the basis of new evidence received when the 
record was reopened. AFL argued before the three-judge District 
Court that, although evidence may have been lacking to support 
the first I.C.C. order, there was no infirmity in the second 


order. The District Court held that the pendency of review 


as 


proceedings deprived the I.C.C. of jurisdiction to reopen the 


record. The Supreme Court, citing Wrather-Alvarez with approval, 
reversed the District Court decision in this regard holding: 


"Phe power of the Commission to reconsider a prior 
decision does not necessarily collide with the 
judicial power of review. For while the court 
properly could provide temporary relief against 
a Commission order, its issuance does not mean 
that the Commission loses all jurisdiction to 
complete the administrative process. It does 
mean that thereafter the Commission is ‘without 
power to act inconsistently with the court's 
jurisdiction’ Inland Steel Co. v. United States, 
306 U.S. 153, > . 57-5 a . | Ge. 
415. When the Commission made the additional 
findings after its first order was stayed by 
the court, it did not act inconsistently with 
what the court had done. It did not interfere 
in the slightest with the court's protective 
order. What the Commission did came before the 
court was ready to hear arguments on the merits 
and before the record was filed with it" 25 L. 
Ed. 2d at 554. : 


"phe Commission reopened the record merely to 

remedy a deficiency in it before any judicial 

review on the merits had commenced and fully 

honored the stay: order of the District Court. 

It therefore acted in full harmony with the 

court's jurisdiction” 25 L. Ed. 2d at 555. 

In the casé now before the Court, thé Board had statutory 
authority to pass on Petitioner's motion for stay and it did not 
lose jurisdiction to complete the administrative process. because 
of the filing of a petition for review.” When the Board denied 
Petitioner's motion for stay it did not act inconsistently or 
interfere with this Court's jurisdiction. What the Board did 
came before the Court was ready to hear arguments on the merits 
and before the index of the record was filed with it. The Board 


simply explained and supplemented its original order before 
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judicial review on the merits had commenced. There is no 
logical basis for differentiating between an agency's juris- 
diction in exercising its statutory power to rule on motions 
for stay after a petition for review is filed and an agency's 
jurisdiction in exercising its statutory power to rule on 
petitions for rehearing after a petition for review has been 


filed. Hence, American Farm Lines is dispositive of Petitioner's 


contention that, in acting on its motion for stay, the Board was 


without jurisdiction to amend, modify, supplement or buttress 
its order which was then before this Court. 

There is no analogy between the question here and the 
holding of the court in Trailways of New England, Inc. v. C.A.B., 
412 F.2d 926 (ist Cir. 1969) which was cited with approval by 
this Court in National Air Carrier Association v. C.A.B., 
U.S. App. D.c. ss (Slip. Op. 23,012). The holding in those 
and other similar cases was to the effect that the reviewing 
court could not rely on rationalizations of counsel or efforts 
by counsel to supply reasons and facts which were not presented 
by the agency itself. No effort is being made here to supply 
reasons or findings for the Board. All that is being asked is 
that the Court review all reasons and findings cited by the 
Board in the subsequent order as well as in the order under 
review. The intervenors are not trying to supply findings for 
the Board, they are simply asking that all of the Board's 
findings be considered. 
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The Board Made All Necessary Findings Regarding 
"the limited extent of, or unusual circumstances 


affecting, the operations" Of Wien. 
Relying on its theory that the Court can look only to the 


language in Order 70-7-113, Petitioner asserts that the essential 
findings regarding the limited extent of or unusual circumstances 
affecting the operations of Wien were not made and that, in fact, 
the subject was not even discussed. However, this assertion is 
not quite correct. In its Order 70-7-113, although in reference 
to the issue of the public interest, the Board did make the fol- 


lowing finding: "Moreover grant of this authority to Wien should 


increase Wien's average annual utilization of its F-27 and B-737 


aircraft ... ." (J.A. 166) 

In its Order 70-8-34 denying Kodiak's motion for stay the 
Board explained the foregoing reference to utilization of Wien's 
F-27 and B-737 aircraft. In that Order the Board made the fol- 
lowing findings: 


"The unusual circumstances surrounding Wien's ap- 
plication include the recent downturn in Alaska's 
economic growth, leaving Wien, a subsidized carrier, 
with excess jet aircraft which the carrier had 
ordered in anticipation of an oil boom which failed 
to materialize. Moreover, we note that the Western- 
Wien replacement agreement was proposed and author- 
ized for only a temporary period, pending a final 
Board decision in the Alaska Service Investigation. 
The latter Investigation includes a Se other 
issues, and althoush a hearing has just been con- 
cluded in the Investigation, it is not reasonable to 
expect a final Board decision in the near future. 
The pendency of this complex proceeding also con- 
stitutes an unusual circumstance and it would be an 
undue burden on Wien to require it to await the out- 
come of that complex proceeding to inaugurate service 
on routes which Wien is prepared to serve on a tempo- 
rary basis, on final resolution of the Investi- 
9 i 


gation." (J.A. 1 
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In the face of these findings the Court's decisions in 


National Air Carrier Association v. C.A.B., _—-U.S. App. D.C. 
(Slip Op. No. 23,012), and WAIT Radio v. F.C.C., 135 U.S. App. 
D.C. 317, 418 F.2d 1153 (D.C. Cir. 1969), are inapplicable. The 
Board made all the findings which it was required to make with 
respect to the unusual circumstances affecting Wien's operations. 


C. The Board's Findings That Enforcement Of 
the Certificate Requirement Works an "undue 


burden" on Wien Is Legally Sufficient. 

Petitioner in its brief cites the following language from 
Order 70-7-113 as the only findings with respect to undue burden 
contained in that Order: 

"In view of these considerations, we find that it 

would be an undue burden on Wien to deprive the 

carrier of the revenues, savings, and increased 

operational efficiencies which will accrue as a 

result of the replacement services we are auth- 

orizing herein." (J.A. 167) 
Petitioner asserts that this finding is based exclusively on the 
economic opportunities whicn would be lost to Wien if exemption 
were not granted. Again this is not quite a complete statement. 
The quoted language contains a reference to "increased opera- 
tional efficiencies" which in turn assumes that there are opera- 
tional inefficiencies inherent in Wien's existing operations. 
That this is so is substantiated by the quotation in the fore- 
going section from the findings in Board Order 70-8-34 with re- 
spect to excess aircraft in the possession of Wien. 

Moreover, in Order 70-8-34 the Board made further specific 


findings with respect to the undue burden upon Wien implicit in 
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the enforcement of the certificate requirements of the Act 


pending final decision in the Alaska Service Investigation. 

"The pendency of this complex proceeding also con- 

stitutes an unusual circumstance and it would be an 

undue burden on Wien to require it to await the out- 

come of that complex proceeding to inaugurate serv- 

ice on routes which Wien is prepared to serve on a 

temporary basis, pending a final resolution of the 

Investigation. Moreover, the only alternative means 

of Se temporary authority pendente lite would 

be to hold a separate expedited hearing to award 

temporary certificates. We believe that the holding 

of a separate duplicate hearing to award temporary 

authority would be unduly burdensome to the parties 

and contrary to the public interest." (J.A. 196) 

In the face of these specific findings with respect to 
undue burden it is clear that the decisions quoted by Petitioner 
are inapposite. Chicago and Southern Airlines, Inc., Hot Springs 
Exemption, 7 C.A.B. 451 (1946), stands only for the proposition 
that the opportunity to obtain additional revenues from a pro- 
posed new service does not constitute an undue burden on an ap- 


plicant. Standard Air Lines, et al., Exemption Request, 9 C.A.B. 
583 (1948), stands for exactly the same proposition, as does Pan 


American World Airways, Inc. v. C.A.B., 104 U.S. App. D.C. 288, 
261, F.2d 754 (D.C. Cir. 1958). None of these decisions are 
controlling in view of the very explicit and precise findings 
regarding undue burden contained in Order 70-8-34. 

In granting exemptions while a certificate proceeding 
was pending, the Board has often predicated a finding of undue 
-burden upon the delay and expense which a carrier would incur 


in having to undergo duplicative certificate proceedings on an 


expedited or other basis. See, for example, Surface-Mail-By- 
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Air Exemption, Supra; Central Airlines, Inc. Exemption, supra; 
Shenandoah Valley Airport Comm., Exemption, Supra; Pan American 
World Airways Inc., Exemption, Order E-23472, supra; City of Palm 
Springs, Exemption, supra. Judicial approval of such findings 

4s found in American Airlines, Inc. v. C.A.B., 97 U.S. App. D.C. 
324, 231 F.2d 483 (D.C. Cir. 1956), and in Pan American World 
Airways, Inc. v. C.A.B.; 112 U.S. App. D.C. 149, 300 F.2d 904 
(D.C. Cir. 1962). 


D. The Findings That the Exemption Is in the 
"public interest" Are Legally Sufficient and 


Adequate To Permit Meaningful Judicial Review. 


Petitioner argues that the Board's findings with respect 
to the public interest in Order 70-7-113 amount to no more cron 
conclusions that (1) Wien will earn a profit in the very opera- 
tion where Western suffered a loss, and (2) the public will get 
better air service. Petitioner then undertakes to dispute both 
of these findings without in any way demonstrating that they are 
not supported by substantial evidence. 

If tne Court will not close its eyes to the findings 
which the Board made in Order 70-8-34, it will discover that 
there are more than enough findings of fact in the two Orders 
to substantiate the conclusion that the exemption issued to 
Wien is in accordance with the public interest. In Order 70-8-34 


the Board supplemented its findings with respect to the public 


interest aspects of the Wien Exemption in the following language: 
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"Upon consideration of the pleadings, we have 
decided to deny the requested stay of the Board's 
order. As detailed below, we have concluded that 
issuance of the st would prevent realization of 
the substantial public benefits which would result from 
the Western-Wien replacement agreement while, on the 
other hand, denial of a stay would not result in any in- 
jury to Kodiak. : 


As we found in Order 70-7-113, supra, approval 
of the Western-Wien replacement agreement should re- 
sult in significant benefits for the two carriers 
(one of which is federally subsidized), and for the 
traveling public. The replacement arrangement would 
permit Western to terminate what has been an unprof- 
itable operation2/ while permitting Wien to serve 
the markets profitably with a greater frequency of 
service.3/ Wien's operations will be ineligible for 
subsidy, and the profits achieved by Wien may reduce 
the carrier's overall need for federal subsidy. The 
replacement arrangements would also afford Wien an 
opportunity to obtain needed increases in the annual 
utilization of its F-27 and B-737 equipment. 


The replacement arrangement will result in im- 
proved service to the traveling public compared to 
Western's present service. Wien will provide four 
additional daily round trips in the Anchorage- 
Kenai market and one additional daily round trip in 
the Anchorage-Kodiak and Homer markets. Some of 
the added frequencies will be provided with jet 
equipment replacing the turbo-props used by Western. 
In addition, Wien, unlike Western, will be able to 
provide the public with single-carrier service be- 
tween Kenai, Homer and Kodiak, on the one hand, 
and points north of Anchorage on Wien's existing 
system, such as Fairbanks and Prudhoe Bay,. on the 
other hand. 


Thus, the Western-Wien replacement agreement 
holds promise of substantial benefits to the car- 
riers and the public. Issuance of a stay would 


"2/ On the other hand, issuance of a stay would force 
Western to continue what has been an unprofitable 
operation. 


"3/ Wien would use, in larger measure, F-27 aircraft 
which would have a lower operating cost than 
Western's Lockheed Electras." (J.A. 194-195) 
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prevent the realization of these benefits and 
would require Western to continue what has been 
an unprofitable service and the traveling public 
to receive a poorer quality of service than would 
otherwise be available." (J.A. 194-195) 


Based with all these findings it is not incumbent upon the Court 
to determine from the evidence whether or not in its opinion Wien 
will make a profit on the Anchorage-Kenai-Homer-Kodiak operation. 
Neither is it incumbent upon the Court to substitute its opinion 
for the Board's opinion as to whether or not the public will be 
benefited by the improved service which Wien can provide. The 
findings of fact made by the Board substantiate those two con- 
elusions and the Court is foreclosed from substituting its judg- 
ment for the judgment of the Board. 

With respect to the whole subject of findings it is not 
important whether someone else could have written-.better findings 
or more precise findings. It is sufficient that the findings be 
adequate and that they indicate that the Board gave proper con- 
sideration to all of the contentions of the parties. As this 
Court recently said in Pikes Peak Broadcasting Company v. F.C.C.,; 
___ U.S. App. D.C. sy: 422 F. 2d 671, 681-82 (D.C. Cir. 1969), 
an agency's order. will be sustained where the order demonstrates 
that the agency took "a hard look" at the case, even though "The 
standard [applied] would perhaps have become sharper had the Com- 
mission focused upon clearer rebuttal of petitioners' central al- 
legations.” That the Board took a hard look at the contentions 


of ali the parties to this proceeding should be obvious from the 


Sinon 


two orders in question. If the Board didn't focus as sharply as 


possible on some elements of the case that is no reason to reverse 


its decision. 


CONCLUSION 
For the reasons stated above, the Petition For Review 
Should be denied and the order under review snould be affirmed. 


Respectfully submitted, 


/s/ Gerald P. O'Grady 
Gerald P. O'Grady 


Attorney for 
Western Air Lines, Inc. 


/s/ Theodore I. Seamon 
Theodore IL. Seamon. 
Attorney for 
Wien Consolidated Airlines, Inc. 


Novemper 6, 1970 
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_ REPLY BRIEF FOR PETITIONER 
This Reply Brief will be confined to the following three 
issues: (1) whether Respondent's Order can be reconciled with its 
past policy and precedents; (2) whether the Court may properly 
consider findings made subsequent to the filing of a petition for 
review; and (3) whether the remand of this case would in any event 
be a "useless act”. 
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I, ITIS NOT POSSIBLE TO RECONCILE THE AWARD OF EX- 
EMPTION AUTHORITY TO WIEN WITH PRIOR BOARD DE- 
CISIONS. 

The Kodiak-Homer-Kenai-Anchorage route: awarded to Wien 
by exemption was (1) already adequately served by a competent car- 
rier; (2) not served by Wien even on a restrictive basis; and (3) was 
the precise route for which Wien and Kodiak were competitive ap- 
plicants. Under such circumstances the Board has never departed 
from its long-standing policy against making interim route awards 
pending the completion of an adjudicatory proceeding, The nine 
cases cited by the Respondent at pages 37-38 of its mimeographed 
brief in support of a contrary view are simply not in point, 

Four of the Board's precedents involve the provision of air 
service by exemption to points that either were without any U.S. 
carrier service whatever, or had only inadequate seine: Pan 
American World Airways, Inc., Exemption, (Rock Sound, Bahamas), 
Order E-21228, August 28, 1964; City of Palm Springs, Exemption, 
Order E-25951, November 9, 1967; Central Airlines, Exemption, . 
26 C. A.B. 760 (1958); Lake Central, North Central, St. Joseph/ 
Benton Harbor Exemption, 30 C.A.B, 1542 (1959). 

Four other precedents involved the lifting of restrictions 
(for example, restrictions against turn-around service or non-stop 


service) of a carrier which already served the market. Pan 
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American World Airways, Inc., Exemption, (Virgin Islands), Order 
E-23472, April 4, 1966; American Airlines, Exemption, Order 
E-25903, October 31, 1967 and Order E-26394, February 23, 1968; 
Western Air Lines, Inc., Exemption, Order E-24071, August 12, 
1966, The Board's decision in the case of Mackey Airlines, Inc., 
Exemption, Order E-21629, December 30, 1964, at page 3 gives 
the rationale for such interim relief: 
"Here, we are not placing Mackey in a mar- 
ket in which it now has no identity and is not 
providing service. Rather, Mackey is now 
' an effective competitor between Miami and 
| Nassau. The grant of this application should 
permit an improvement in the service ren- 
dered and should not give Mackey any ad- 
vantage in the route proceeding it does not 
already have due to its established position." 
One of the Board precedents involved an unusual factual sit- 


uation authorizing the continuation of authority granted at the com- 


pletion of an adjudicatory proceeding pending a rehearing. Kansas- 


Oklahoma Local Service Case, Order E-16203, December 30, 1960. 
Respondent's decision in this case is a sharp departure from 
its past policy, which has in no way been justified by findings of 


"unusual, compelling or emergency circumstances." 
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THE COURT MUST CONFINE ITS REVIEW TO A CONSIDERA- 
TION OF THE FINDINGS CONTAINED IN ORDER 70-7-113 AND 
MUST DISREGARD ANY FINDINGS Airapeeet TO THE PE- 
TITION FOR REVIEW. 

Respondent and Intervenors would have the Court determine 
the adequacy of the findings in Order 70-7-113 by considering the 
findings made by the Board in Order 70-8-34 which was entered sub- 
sequent to the petition for review. Section 1006(d) of the Federal 
Aviation Act, — 1/ however, confines the Court to the Board's original 
findings since the Board lacked jurisdiction to wets supplemental 
findings in the cause after petition for review. ) 

Section 1006(d) provides in pertinent part: 

"Upon transmittal of the petition to the Board 

or Administrator, the court shall have ex- 

clusive jurisdiction to affirm, modify, or set 

aside the order complained of. . ." [emphasis 

added] 
The Federal Aviation Act is thus unlike other statutory schemes 
which permit an agency to exercise concurrent jurisdiction to re- 
consider or modify an order which is under judicial review, 

The statutory provisions ~ 2/ providing for judicial review of 


orders of the Interstate Commerce Commission do not confer ex- 


clusive jurisdiction on the courts, 28 U.S.C. Sec. 1336 provides 


1/ 49 U.S.C. $1486(a) (1964). 
2/ 28 U.S.C, §§ 1836, 2321-25 (1964). 


as 


that "the district courts shall have jurisdiction of any civil action 
to enforce, enjoin, set aside, annul or suspend, in whole or in 
part, any order of the Interstate Commerce Commission." The 
statute contains no provision comparable to Section 1006(d) of the 


Federal Aviation Act. In American Farm Lines v. Black Ball 


Freight Service, et al. 3/ the Supreme Court recently held that the 


ICC's statutory jurisdiction to pass on petitions for rehearing could 
be exercised subsequent to a petition for review to add to or but- 
tress its findings, absent any interference with the District Court. 
The holding was based upon the ICC's statutorily unlimited powers 
of rehearing and reconsideration. The Board's power of recon- 
sideration, on the other hand, is not unlimited, and Section 1005(d) 4/ 
makes it subject to other provisions of the Act, such as Section 
1006(d). 

The Administrative Orders Review Act 5/ provides for the 
review of orders of the Federal Maritime Commission, the Federal 
Communications Commission, the Secretary of Agriculture, the 


Maritime Administration, and the Atomic Energy Commission. The 


3/ 397 U.S. 532 (1970). 
4/ 49 U.S.C. § 1485(d) (1964). 
5/ 28U.S.C.A, $82341, et. seq. (Supp. 1970). 
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statutory scheme governing those agencies does not contain a pro- 


vision like Section 1006(d). Accordingly, the courts have held that 


the pendency of a review petition does not automatically bar reopen- 


ing a proceeding or modifying an order by these agencies, 6/ 


Thus, judicial review of Board action differs from that gov- 
erning other agencies; / therefore, only cases arising under the 
Federal Aviation Act are controlling on the question of whether the 
Board may modify an order subsequent to a petition for review. 
Respondent and Intervenors cite only two aviation cases on this 
question -- Northeast Airlines, Inc. v. caBs/ nt Frontier Air- 
lines, Inc. v. CAB. 9/ The Northeast Airlines decision is not really 


on point, and, in fact, actually highlights the exclusivity 


10/ Frontier Airlines addresses 


Court's jurisdiction on review. 
6/ See, e.g., Wrather-Alvarez Broadcasting, Inc. ve FCC, 101 
U.S. App. 5 . F. .: 


7/ The Court's review powers over the Board are more extensive 

~ than over most agencies. Besides bestowing’ exclusive juris- 
diction to review, Section 1006(d) also gives the Court an un- 
usual power to modify as well as set aside Board orders. The 
court may not change or modify an order of the ICC; it can only 
reverse and remand for proceedings consistent with its decision. 


345 F, 2d 488 (1st Cir. 1965). 
104 U.S. App. D.C. 78, 259 F. 2d 808 (1958). 


In Northeast Airlines the Court remanded the case to the Board 
for a limited purpose, retaining jurisdiction of the cause. Sub- 
sequently, on the Board's request, the Court relinquished all 
jurisdiction and remanded the entire proceeding so the Board 
could reopen the case and take a fresh look at the issues. If 
the Court did not have exclusive jurisdiction on review, the 
Board's request would have been unnecessary. 
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the issue in this case only obliquely and makes no mention of Sec- 


tion 1006(d). 


The meaning of Section 1006(d) is clear -- the Board loses 


jurisdiction over a cause upon petition for review. Therefore, the 

findings made in Order 70-8-34, which was entered subsequent to 

the petition for review, are without legal effect and cannot cure the 

deficiencies in the original order. 

Mm. THE REMAND OF THIS CAUSE TO THE CIVIL AERONAUTICS 
BOARD WOULD NOT BE A "USELESS ACT". 

Respondent has suggested at page 30 of its mimeographed 
brief that in Order 70-8-34 it has already the findings which are 
tacitly conceded to be lacking in Order 70-7-113. Respondent there- 
fore argues that the remand of the case to the Board for findings 
that the Board has already made would be a “useless act". Peti- 
tioner respectfully suggests that it is highly unlikely that Respondent 
would reach the same conclusion on reconsideration of the Western/ 
Wien proposal because of significant changes in the relevant factual 
circumstances with respect to (1) the prospect of service improve- 
ments for the public; (2) the need of Western to be relieved of a loss 
operation; and (3) the opportunity for Wien to earn an operating 


vc a Profit, 


gee 


The fact of the matter is that Wien has defaulted on its repre- 


sentations to the public and to the Board concerning the level of sub- 
stitute service it would provide at markets in question, as shown in 
the following tabulation: : 

COMPARATIVE DAILY FREQUENCY OF ROUNDTRIP FLIGHTS 


Wien 
Western 
Kodiak - Homer 

Kenai 

Anchorage 


Homer - Kenai 
Anchorage 


Kenai - Anchorage : 1/2 
Source: Official Airline Guide, North American Edition, November 
15, 1970 and J.A, 28-29. 

The level of service now provided by Wien is in every case 
less than what it offered to provide, and in half of the markets it is 
actually providing a lesser frequency of service than was previously 
offered by Western Air Lines. Clearly, the public interest in the 
substituted service must be reappraised in view of these facts. 

The suspension of Western at the markets in question was 
also justified on the basis of relieving Western of an uneconomic 
operation. On November 3, 1970, the managements of Western 


-9- 


Air Lines and American Airlines announced that they had reached 
an agreement on merger terms, The announcement stated that the 
respective Boards of Directors will meet later this month to ratify 
this agreement which will thereafter be filed with the Civil Aero- 


nautics Board for approval. Such a merger would create one of the 


World's largest airlines, and would obviously remove any concern 


the Board might otherwise have had regarding the economic health 
of Western Air Lines. 

Finally, it should be noted that Wien's forecast profits de- 
pended in very large part upon routing Kodiak-Seattle traffic over 
the Anchorage gateway. When in Order 70-9-101 dated September 
18, 1970 the Board denied Western's request for suspension of the 
Kodiak-Seatile segment, it effectively frustrated Wien's prospects 
to share in traffic to the "South 48". Reconsideration of the local 
Kodiak-Anchorage route would surely have to consider this important 
change. 

Every major factual conclusion is now suspect. There is 
no reason to believe Respondent would not recognize and give ap- 
propriate weight to these changed circumstances, 


IV. CONCLUSION 
For the reasons stated the order under review should be set 


aside and the case remanded to the Board, 


Respectfully submitted, 
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